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STATEMENT OF THE CASE

On June 18, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on April 9, 2013,

and a pre hearing order filed on April 10, 2013.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1 and

with modifications and without an objection is made part of the

record.  As a result of the pre hearing conference, the parties

agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, between June 30, 2010 and December

of 2010,  the relationship of employee-employer-carrier-

TPA existed between the parties.
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3. The claimant’s weekly compensation rates are the maximum

rates for temporary total disability and permanent

partial disability in effect in 2010.

4. The parties agree that the respondents are entitled to a

credit under A.C.A. §11-9-411 for medical benefits

covered by group health insurance provided by the

respondent.

5. The parties agree that respondent is entitled to an

offset for short term disability pursuant to provisions

A.C.A §11-9-411.

By agreement of the parties the parties agreed to litigate the

following issues:

1. Whether the claimant suffered a new injury or compensable

aggravation of a pre-existing injury to his back in

November/December 2010 from cumulative trauma.

2. The claimant’s entitlement to temporary total disability

and medical services from December 2010 to a date yet to

be determined.

3. Attorneys’ fees.

The claimant’s former attorney, Jared Medlock, contends,

regarding File No. G103027, that the claimant sustained an injury

on June 30, 2010, which was either a recurrence injury or a new

traumatic injury that resulted in herniated discs in his lumbar

area of his back.

Regarding File No. G106917, the claimant’s current attorney,

Michael Ellig, contends that during November and December of 2010,
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the claimant’s employment activities for the respondent, Whirlpool,

resulted in a new injury or aggravated a pre-existing injury or

damage to the claimant’s lumbar spine so that it was the major

cause of his need for medical services and his resulting

disability.

The respondents contend that the claimant did not sustain a

compensable injury as that term is defined by Act 796.  In the

event the claim is compensable, the respondents claim lack of

notice for any benefits that accrued prior to April 18, 2011.

The stipulations agreed to by the parties at the pre hearing

conference on April 9, 2013, and contained in the pre hearing order

filed on April 10, 2013, are hereby accepted as fact.  From a

review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 37-year-old male who began working for the

respondent in 1997.  The claimant testified that December 4, 2010,

was his last day to work for the respondent.  On December 4, 2010,

the claimant testified that he was installing clips.  He stated, “I

was having to put some wires together and then stick them in the

refrigerator and screw them down and move to the next one.”  He

continued that he had been at that job a week(Record, 10).  He

stated that prior to December 4, 2010 he was working the utility

over the auger table.  He stated that he made sure there were
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enough people and that everything was done.  He added that there

was not much physical activity involved in that job, but went on to

add that the job did involve lifting refrigerators off the line and

some bending and twisting (Record, 11).  He added that on some

occasions, he had to repair refrigerators or put tags on them.  The

claimant testified that he did not have to bend or twist to place

the tags.  He worked utility on the auger table for a year(Record,

11).  Prior to the auger table, the claimant stated that he was a

repairman.  He added that he did a little bit of everything

including bending and laying down.  He stated that he worked on

refrigerators(Record, 12).  The claimant stated that the job as a

repairman involved a lot of bending, twisting, and lifting.  He

stated that he worked that job for two years, but had done the job

for five years previously(Record, 13).  

The claimant testified that he started having back problems in

2007.  He stated, “I just started hurting one day.”  He added, “I

guess it [pain] was just going down the left side of my butt into

my leg.”  He stated that he had pain in his low back(Record, 13).

The claimant added that he had pain in his hip and leg including

pain, numbness, and tingling.  He stated that he had an inability

to move his foot or leg and it gave way(Record, 14).  The claimant

stated that he went to the doctor.  The claimant’s discogram report

noted a history of low back pain with left sided radiculopathy.

The report also noted disc herniations at L3-L4 and L4-L5

levels(Respondent’s Exhibit No. 1, 14).  The claimant had a

discectomy in 2007 and returned to work in 2008.  He stated that he
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went back to work as a stock handler.  He stated that he had to

stock “some kind of compressor.”  He added that they weighed 40

pounds a piece.  He stated that he took them off a skid and stacked

them on a conveyor.  He stated that he ran about 600 per day.  The

claimant stated that he did not have trouble doing this job and

worked at it for about a year(Record, 16).  The claimant stated

that he next had problems with his back in December of 2010(Record,

16). He added that December 2010 was the next time he was off work,

but did not see a doctor and had nothing significant.  The claimant

stated that he had “a little pain, but really had no trauma to it.”

The claimant stated that he had periodically seen a doctor about

his back, but did not miss any work(Record, 16-17).  The claimant

continued to testify that in June of 2010 he hurt his back lifting

a refrigerator off the line.  He stated that his back popped.  He

added that his back popped and at first he felt all right, but

within 15 minutes he was almost bent over(Record, 17).  The

claimant stated that he told his boss about the injury.  However,

on cross examination, the claimant admitted that he did not follow

company protocol and see the plant nurse or file an accident

report(Record, 23).  His boss was helping him take the refrigerator

off the line.  The claimant was sent home and did not return to

work the next day(Record, 17).  He added that he saw Dr. Samms who

gave him some anti-inflammatories and pain medicine.  The doctor’s

notes from July 1, 2010, reflect that the claimant reported low

back pain since lifting the refrigerator as well as 5-6 months of

testicular pain(Claimant’s Exhibit No. 2).  The claimant was off
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work for three days and sent back to work(Record, 18; Claimant’s

Exhibit No. 2).  Upon questioning, the claimant stated that he

checked in at the nurses station upon his return, but did not tell

the nurse that he injured his back at work(Record, 24).  The

claimant continued on cross examination that he did not tell the

plant doctor that he hurt his back on the job or anyone else that

he hurt his back at work(Record, 25).  The claimant testified that

he went back to work in utility doing the same work where he worked

until December 2010(Record, 19).  The claimant stated that between

July of 2010 and November and December of 2010, his problems did

not change.  He added that he didn’t really feel pain and that he

felt all right.  The claimant stated he did not feel that he was

going to be limited in doing anything.  He added that he did not

have any problems doing his job(Record, 19).  

The claimant stated that he next had problems with his back on

December 4, 2010.  December 4, 2010, was the last day he worked for

the respondent(Record, 19).  The claimant stated, “I bent over

sideways again and it [pain] lasted.”  The claimant stated that he

did not do anything before the pain.  He stated, “I just strapped

on my back brace and went to work and it [pain] lasted the whole

day, and by the end of the day I was just wore out”(Record, 20).

The claimant stated that he went to the doctor again and was given

pain medicine and a muscle relaxer.  The doctor’s notes from

December 4, 2010, state that the claimant’s chief complaint was

lower back pain for one week and noted the previous

surgery(Respondent’s Exhibit No. 1, 10).  He added that he
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eventually saw Dr. Hardin, who sent him back to see Dr. Johnson.

Dr. Johnson’s progress note from January 4, 2011, states that the

claimant had total resolution of the 2007 injury and was released

back to work in 2008(Claimant’s Exhibit No. 1, 4).  Additionally,

the note states that the claimant was tolerating work until a

change in the type of line work he was doing occurred the last week

in November(Claimant’s Exhibit No. 1, 4).  He noted that the new

duties required excessive repetitive twisting of his lumbar spine

causing the claimant to have pain across the low back and left

buttock(Claimant’s Exhibit No. 1, 4).  Dr. Johnson noted that his

symptoms were identical to the symptoms from 2007, prior to the

surgery(Claimant’s Exhibit No. 1, 4).  Dr. Johnson also noted an

impression of re-exacerbation of the left lumber radiculopathy and

additionally noted that there were no significant changes between

his current x-ray and the 2007 x-ray(Claimant’s Exhibit No. 1, 6).

The claimant’s MRI report from February 10, 2011, shows that the

claimant had degenerative disc disease of the lumbar

spine(Claimant’s Exhibit No. 1, 10).  Dr. Johnson’s notes from

March 9, 2011, state that the claimant had an improving left lumbar

radiculopathy, but had a large L3-4 central disk herniation left,

L4-5 left herniated nucleus pulposus with left L5 abutting.  The

note also reflects that the claimant had L5-S1 left lateral

herniated nucleus pulposus contacting left S1 nerve root(Claimant’s

Exhibit No. 1, 13).  The claimant stated that he remained under

treatment until three months prior to the hearing when he was sent

to a pain clinic(Record, 21).  The claimant stated that he was 
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seeing Dr. Sewell at Fort Smith Pain Wellness.  He added that he

had not been released to return to work(Record, 21; Claimant’s

Exhibit No. 1, 24).  On cross examination, the claimant admitted

that from June 2010 until he quit work in December of 2010, he

suffered no other incidents with his back other than back

problems(Record, 25).  The claimant confirmed that he had only

minor aches and pains and added that he never had anything that

hurt.  He stated, under questioning, that his back did not get

worse(Record, 25).  The claimant also admitted that he stated on

numerous short term disability forms that his condition was not due

to a work related injury(Record, 29-30).  Additionally, the

claimant admitted under questioning by the respondent’s attorney

that he had stated he fell on ice.  The claimant admitted that was

untrue(Record, 44).  The claimant continued on cross examination

that while his symptoms in 2010 were identical to 2007, he now

contended that his 2010 issues were on the right side of his body.

He stated that the injury in 2007 was to the left side.  However,

the claimant recognized that medical records introduced stated, “By

December 4, 2010, the patient had symptoms radiating from the left

side of his back down to the left buttock, the left posterior thigh

and left calf”(Claimant’s Exhibit No. 1, 4).  The claimant stated

that he had not reason to believe that the nurse would have put

something into the medical records that he did not tell her(Record,

49).        
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DISCUSSION

The Commission has been asked to determine if the claimant

suffered a new injury or a compensable aggravation of a pre-

existing injury to his back from cumulative trauma in November and

December of 2010.  However, the claimant’s original attorney

contended, related to file number G103027, that the claimant

sustained an injury on June 30, 2010, that was either a recurrence

injury or a new traumatic injury that resulted in herniated discs

in the claimant’s back.  While the first issue to be litigated set

forth in the pre hearing order relates to November and December

2010 cumulative trauma, the Commission must address the issue of

the alleged June 30, 2010 injury.

The claimant testified and the medical evidence confirms that

he suffered low back pain in 2007.  The claimant testified that he

had a discectomy in 2007, and returned to work in 2008.  Dr.

Johnson’s medical records from January 2011, also reflect that he

had treated the claimant in 2007 and that issue had been totally

resolved.  The claimant then contends that in June of 2010, he

suffered a pop, resulting in low back pain while lifting a

refrigerator, told his boss and was sent home.  The claimant never

testified to a specific date.  He stated that he saw the doctor was

given anti-inflammatories and pain medicine. The medical records

from July 1, 2010 confirm this testimony.  The claimant was taken

off work for two days and given no restrictions upon return.  The

question becomes, did the claimant suffer a recurrence of the 2007

injury in June of 2010?  The Arkansas Court of Appeals in Atkins
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Nursing Home v. Gary, 54 Ark. App. 125, 923 S.W.2d 897(1996),

determined that if an injury flares up a second time without an

intervening cause and creates a second disability, it is a

recurrence of the first compensable injury and the employer remains

liable.  The court also held that the recurrence is not a new

injury but simply another period of incapacitation resulting from

the previous injury.  Here, the claimant’s condition did not flare

up without an intervening cause.  The lifting of a refrigerator in

June of 2010 caused the pop the claimant testified to and the

resulting pain.  That event was an intervening cause.  Therefore,

the 2010 low back pain that the claimant suffered was not a

recurrence of the 2007 pain.  Next, the issue of a new traumatic

injury occurring on June 30, 2010, must be addressed.  The

claimant’s former counsel contended that the claimant suffered a

recurrence or a new injury that resulted in herniated discs in the

lumbar area.  A.C.A. §11-9-102(4)(A)(i) defines compensable injury

as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A preponderance of

the evidence means the evidence having greater weight or convincing
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force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,

the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B).  While the claimant testified that he felt a pop,

had pain, and was off work for two days in June of 2010, the

medical evidence does not support a finding that the claimant

suffered a new traumatic injury that resulted in disc herniation.

The claimant’s discogram from 2007 reflects herniations at the L3-

L4 and L4-5 levels.  While the medical evidence submitted reflects

that the claimant had lumbar strain, there are no objective medical

findings in the record to support a finding that the June 2010

incident caused the claimant’s disc herniation.  Clearly, that

herniation was caused by the claimant’s 2007 injury.  Additionally,

there is no evidence in the form of objective medical findings to

support a finding that the June 2010 incident aggravated a pre-

existing condition. 
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The Commission must now address whether the claimant sustained

a new injury or a compensable aggravation of a pre-existing injury

in November and December of 2010 from cumulative trauma.  

“A.C.A §11-9-102(4)(A)(ii) defines compensable
injury as an injury causing internal or
external physical harm to the body and arising
out of and in the course of employment if it
is not caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is a back or neck injury which
is not caused by a specific incident or which
is not identifiable by time and place of
occurrence.”

In Lockhart v. St. Edward Mercy Medical Center, F210149, the

Arkansas Workers’ Compensation Commission found that an employee

suffered a compensable back injury under A.C.A. §11-9-

102(4)(A)(ii)(b), when she testified that she gradually began

suffering from muscle spasms and numbness in her leg while pushing

heavy carts for the respondents in August of 2002.  The claimant

testified that she suffered from excruciating pain while performing

these duties on August 21, 2002.  The claimant, here, testified

that his 2007 injury was resolved and additionally testified that

after his June of 2010 incident, he had no problems doing his job,

had no pain, and was not limited in anyway doing his job.  He made

no reference to an increase in pain while he performed his job

duties.  Furthermore, he stated that he did not really have any

pain and that he felt all right.  He added that he had no job

limitation and no problems doing his job.  He stated that he next

had low back pain issues in December of 2010.  The claimant

however, could point to no specific indcident that caused his low

back pain.  The claimant contends that he suffered a cumulative
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trauma causing a new injury, but he did not testify to any

worsening of pain.  The claimant stated “that he only had minor

aches and pains and added that he never had anything that hurt.”

He testified to his job duties up until December of 2010.  The

claimant testified that when he returned to work in 2008, he worked

a stock handler job.  That job required him to take compressors off

a skid and stack them on a conveyor.  He stated that the line ran

600 compressors a day.  The claimant did that job for a year.  He

was not doing that job in November or December of 2010.  When the

claimant returned to work after his June 2010 incident, he returned

to utility work.  He stated that he had done utility work before,

and previously testified that job did not involve much physical

activity and only limited lifting, bending, or twisting.  The

claimant worked the utility job until December 2010.  Dr. Johnson’s

medical notations from January 2011, note that the claimant had

changed jobs in November 2010 and was required to do repetitive

twisting, but the claimant’s own testimony does not support those

facts.  

Arkansas courts have found that a claimant can suffer a

compensable injury from cumulative trauma if the claimant suffered

a back injury not caused by a specific injury and not identifiable

by time and place of occurrence, however, the claimant must prove

the injury by a preponderance of the evidence.  The claimant must

meet the burden by proving that there are objective medical

findings to support his contention and that the cumulative trauma

is the major cause of his disability and need for treatment.   The
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claimant in this case stated that in 2010 his job involved only

limited lifting, bending, and twisting.  There is nothing in the

record to support a finding that the claimant’s final job, for the

respondent required him to perform duties that would cause

cumulative trauma.  He worked the final job for one week.  In fact,

the claimant stated that he simply bent over and suffered back pain

in December of 2010.  The claimant did not suffer a new injury from

cumulative trauma in November or December of 2010. While most of

the claimant’s testimony is contradictory, his testimony about low

back pain may be sincere.  However, the facts and medical evidence

do not support a contention that he suffered a compensable injury

from cumulative trauma.  There are no objective medical findings to

support a finding that the claimant’s disc herniations were caused

by cumulative trauma in November or December of 2010.

Additionally, there was no evidence presented to support a finding

that any event occurred in November or December was the major cause

of the claimant’s disability or need for treatment.  Since the

evidence presented does not support the claimant’s contention that

he suffered cumulative trauma in November and December of 2010 that

resulted in a new injury, there can be no finding that the claimant

suffered an aggravation of a pre-existing injury.  There is simply

no cumulative trauma here.  By the claimant’s own testimony, he did

not suffer from a cumulative injury that was aggravated as a result

of his work activities.  The claimant in this case did not prove,

by a preponderance of the evidence, that the activities he

performed in November and December 2010, while working for the
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respondent were such as to cause cumulative trauma.  He did not

prove, by objective medical findings, that his herniation was

caused by any November or December 2010 cumulative trauma.  Neither

did he prove that any cumulative trauma in November and December of

2010 was the major cause of his disability or need for treatment.

FINDING OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a preponderance of

the evidence that he suffered a new injury or a

recurrence in June 30, 2010.  Furthermore, he has failed

to prove that he suffered either a new injury or an

aggravation of a pre-existing injury in November and

December of 2010 from cumulative trauma.  The claimant

failed to present facts sufficient to support a finding

that the work he did for the respondent in November and

December of 2010, was such to result in cumulative trauma

to his low back.  Additionally, the claimant did not

prove, through objective medical findings that his disc

herniations were a result of cumulative trauma from

November or December of 2010, and he failed to prove that

any cumulative trauma in November or December 2010 was

the major cause of his disability or need for treatment.

2.  Having found that the claimant did not suffer a

recurrence or compensable injury on June 30, 2010 or a

compensable injury or aggravation from cumulative trauma

in November and December of 2010, the claimant is not

entitled to TTD or medical benefits.
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3. The claimant’s attorney is not entitled to an attorney’s

fee.

ORDER

Based on my foregoing findings and conclusions, I have not

alternative but to deny and dismiss this claim in its entirety. 

IT IS SO ORDERED.

                        
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


