
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F613912

DARREL WILLISTON, EMPLOYEE CLAIMANT
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Hearing before Administrative Law Judge O. Milton Fine II on January 17, 2013, in Little
Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Steven McNeely, Attorney at Law, Jacksonville, Arkansas.

Respondents represented by Mr. Michael Stiles, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 17, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on November 26, 2012.  A prehearing

order entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The fourth stipulation was amended, and a third was added, resulting in the following,

which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer relationship existed on September 6, 2006, when

Claimant sustained a compensable left knee injury.

3. Respondents originally accepted this claim and paid benefits pursuant

thereto.

4. Claimant’s average weekly wage entitles him to compensation rates of

$480.00/$360.00.

5. Claimant was hired on June 1, 2006.

6. Respondents have provided treatment by Drs. J.D. Allen, Michael Pappas,

Charles Pearce, Lowry Barnes and D’Orsay Bryant.

7. On February 24, 2011, Claimant underwent an independent medical

examination with Dr. Pearce, who recommended that Claimant undergo a

total left knee replacement.

8. Subsequent to the Independent Medical Examination, Dr. Pearce referred

Claimant to Dr. Barnes for purposes of undergoing the total left knee

replacement surgery, which Respondents authorized.

9. On May 23, 2011, Claimant underwent a total left knee replacement with Dr.

Barnes.

10. On April 24, 2012, Dr. Barnes assigned Claimant a thirty-seven percent

(37%) anatomical impairment rating to the left lower extremity.  Respondents

accepted this rating and are currently paying permanent partial disability

benefits pursuant thereto.
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11. Claimant requested and received on July 20, 2012 a change of physician

order from Dr. Barnes to Dr. Bryant, who initially examined Claimant on

August 7, 2012.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The first was amended to specify that temporary total disability benefits had been paid in

the past.  The following were litigated:

1. Whether Claimant is entitled to additional temporary total disability benefits.

2. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

With the withdrawal of certain contentions at the hearing that related to issues that

had been resolved and were not litigated, the respective contentions of the parties now

read:

Claimant:

1. Claimant contends that he still remains in a healing period until such time as

he receives the additional treatment and is entitled to temporary total

disability benefits, and not the permanent partial disability benefits the

respondents have been paying since April 24, 2012.  He is entitled to

temporary total disability benefits from April 24, 2012 to a date to be

determined.

2. Claimant contends the above benefits have been denied and his attorney is

entitled to a fee under Ark. Code Ann. § 11-9-715 (Repl. 2002).
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3. Claimant reserves all issues not raised, including but not limited to future

surgeries, vocational rehabilitation and medications.

Respondents:

1. Respondents contend that all benefits to which the claimant is entitled have

been paid and have not been controverted.

2. The claimant is not entitled to any additional benefits.

3. The claimant reached maximum medical improvement on April 24, 2012, at

which time he was released from the care of Dr. Barnes.

4. On April 24, 2012, Dr. Barnes assigned to the claimant a thirty-seven percent

(37%) anatomical impairment rating to the claimant’s left lower extremity.

5. The respondents accepted the anatomical impairment rating assigned by Dr.

Barnes and are currently paying permanent partial disability benefits to the

claimant toward the assigned anatomical impairment rating.

6. The claimant is not entitled to any additional indemnity benefits (other than

the remaining amount of permanent partial disability benefits currently owed

toward the claimant’s thirty-seven percent (37%) left lower extremity

anatomical impairment rating).

7. The claimant had a scheduled injury and is limited to the anatomical

impairment rating assigned by Dr. Barnes on April 24, 2012.

8. In the alternative, if it is determined the claimant is entitled to additional

benefits, the respondents hereby request a setoff on all benefits paid by the

claimant’s group health carrier, all short term disability benefits received by
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the claimant, all long term disability benefits received by the claimant, and all

unemployment benefits received by the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of Claimant (the sole witness) and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional temporary total disability benefits.

4. Because of the above finding, Claimant has not established his entitlement

to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl.

2002).

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of three abstract/index pages and 70 numbered pages
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thereafter; and Respondents’ Exhibit 1, another compilation of Claimant’s medical records,

consisting of one index page and 39 numbered pages thereafter.

Adjudication

A. Whether Claimant is entitled to additional temporary total disability benefits.

Claimant has asserted that as a result of his compensable knee injury, he is entitled

to additional temporary total disability benefits on and after April 24, 2012.  Respondents

dispute this.

Claimant’s compensable injury to his left knee is a scheduled one.  See Ark. Code

Ann. §  11-9-521(a)(3) (Repl. 2002).  A claimant with such an injury is entitled to temporary

total disability benefits “during the healing period or until the employee returns to work,

whichever occurs first . . . .”  Ark. Code Ann. § 11-9-521(a) (Repl. 2002).  See Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period

ends when the underlying condition causing the disability has become stable and nothing

further in the way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a claimant must demonstrate that the

disability lasted more than seven days.  Ark. Code Ann. § 11-9-501(a)(1) (Repl. 2002).

Claimant must prove his entitlement to temporary total disability benefits by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002).  This

standard means the evidence having greater weight or convincing force.  Barre v. Hoffman,

2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947).
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A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The evidence that was adduced at the hearing reflects the following:

Testimony.  Claimant, who is 60 years old, testified that he completed the eleventh

grade and obtained his graduate equivalency degree.  In addition, he obtained vocational

training in welding, plumbing and pipefitting.  He was certified as a roughneck, and worked

in that area approximately three years.  That job entailed his lifting up to 100 pounds, doing

a substantial amount of climbing, and standing/walking in 12-hour shifts.  Thereafter, he

worked as a heavy equipment operator, driving a scraper.  Claimant related that he has

worked as a pipe fitter, welder, ironworker and boiler maker.  In these positions, he was not

supposed to lift over 50 to 100 pounds without help–but admitted that he had done so

when no one else was available.  His testimony was that he had never held a sedentary-

type job.

With respect to his most recent employment, Claimant stated that he went to work

for Respondent Irondale Industrial Contractors (“Irondale”) as an ironworker in 2006.  Prior

to September 6, 2006, when he hurt his left knee, he never had any problems with it.

When asked how he was injured, he responded:
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We were making sure all the bolts were inside on the beams tightened up so
we could sit the tank down inside of it, and we was going all the way around
it, and I had my foot off on a four-inch beam, and I turned to get something,
when I stood up, my foot was hung up, my boots was too wide.  When I
turned, my foot stayed there, and my knee just twisted like this.  I just–and
I felt the pain.  And when I climbed down, it was already swollen about like
that.

According to Claimant, while he immediately reported the injury, he was not taken to a

doctor until 10 days to two weeks thereafter.  In the meantime, he was merely placed on

light duty.

Claimant first underwent surgery by Dr. Allen.  Dr. Pappas was the next doctor to

operate, and he did so in 2007.  He related that he has undergone a total of five surgical

procedures on his knee–four scopes and one replacement.  Dr. Barnes performed the

replacement in May 2011.  Between the time he was hurt and the final surgery, he never

re-injured the knee.  He last saw Dr. Barnes in November 2011.

Claimant stated that he has continuously had problems with the knee ever since the

injury at work.  Asked to describe his condition, he testified:

I can’t bend it backwards.  I can’t come down stairs without kind of swinging
my leg out.  It just won’t bend, and it’s a lot of pain.  I walk–I’ve got a little
step up to my bedroom, or stairs when I’m coming in, sometimes I’ll be
walking and my foot won’t raise up high enough.  And when it pulls it back,
I fall, and that is very painful.

He admitted that after last seeing Barnes, he did not return to him and missed

appointments.  The cause of this, according to Claimant, was that his truck stopped

running and he was unable to get alternate transportation from his home in Idabel,

Oklahoma to Little Rock–a trip of over three hours.

Claimant obtained a change of physician to Dr. Bryant, and saw him the day before

the hearing.  In his testimony, Claimant related that Bryant desires for him to undergo
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additional physical therapy.  But he admitted that following his knee replacement surgery,

Dr. Barnes prescribed a total of 54 therapy visits, and he managed to attend only 24 of

them.  The therapist was located in Idabel.  He admitted that car trouble only accounted

for some of these missed visits.  At other times, he elected not to go because his knee was

swollen or because he would have had to take pain medication.

According to Claimant, he has not worked anywhere since his knee replacement

surgery.  Asked why this was the case, he responded:

The pain, and I can’t bend it, and when I go to shut down, the elevators are
down, and you have to use a lot of stairs, and, like I said, I can’t come down
stairs, and carrying my welding bucket, or pipefitting bucket, which weighs
about 60 or 70 pounds with all your tools in it.

He has not applied for Social Security disability benefits because he misses working and

his co-workers, and finds it boring to sit around the house.  Claimant stated that if he was

able to return to work he would have no problem doing so, “[b]ecause the companies I

used to work for is always calling me wanting me to come back.”  He could make

$1,800.00 to $2,000.00 per week, and has an offer to go to Sikeston, Missouri.  But he

reiterated that his knee condition would not enable him to go back to work:

I can’t do it, not unless I can get it to bend back, because I always do a lot
of crawling, you know, crawling into little spaces like this, to get in there and
fit tubes or to weld.  Like I say, I can’t weld anymore, so I have to do a lot of
fitting.

Claimant received temporary total disability benefits during various period following

his injury.  He is now seeking them for the time period after his knee replacement surgery,

following his release by Dr. Barnes.
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Medical Records.  The records in evidence reflect the following:

Following his left knee injury, on October 3, 2006, Dr. Allen had Claimant undergo

an MRI that reflected a large tear of the medial meniscus.  The doctor performed an

arthroscopy with subtotal medial meniscectomy, along with a chondroplasty of the

mediofemoral condyle and patella medial facet, on October 13, 2006.  Dr. Pappas on July

6, 2007 performed a diagnostic arthroscopy with a partial medial meniscectomy of the

anterior horn from a horizontal tear and chondroplasty of the medial facet of the patella.

He was found to be at maximum medial improvement (“MMI”) on October 24, 2007.

Claimant underwent a functional capacity evaluation on October 29, 2007.  It reflected that,

while he gave inconsistent effort, he nonetheless demonstrated the ability to work in the

Medium to Heavy categories.  Dr. Richard Sharp on October 30, 2007 assigned Claimant

a two percent (2%) impairment rating to the lower extremity.  He presented on November

12, 2008 with knee pain that Pappas found to be consistent with osteoarthritis.  On May

7, 2010, Claimant underwent an arthroscopy with chondroplasty and microfracture of the

right femoral condyle and a resection of structurally significant symptomatic plica.  Dr.

Allen, who performed the surgery, diagnosed him as having chondromalacia, grade 3

bordering on grade 4, of the medial femoral condyle and suprapatellar plica.  On August

5, 2010, Allen felt that another procedure was necessary to evaluate continued complaints

of pain.  Thus, on August 13, 2010, he performed yet another arthroscopic procedure on

the knee, along with a chondroplasty of the medial femoral condyle and microfracture as

well as excision of plica.  Claimant was found to have an osteochondral lesion of the

medial femoral condyle and a plica.  He continued to complain of moderate to severe knee

pain, and Dr. Allen on November 15, 2010, recommended a total left knee arthroplasty.
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He also recommended that Claimant obtain a second opinion on this matter.  Dr. Pearce

on February 24, 2011, examined Claimant and reviewed his medical records and issued

a report.  In it, he opined that Claimant had not yet reached MMI and required a total knee

arthroplasty.  He added:

After review of the available medical records, to include radiographs and
copies of intraoperative pictures from his last two arthroscopic procedures,
the patients appears to have significant chondral damage to medial femoral
condyle of the affected leg.  Unfortunately, he has failed to improve with
usual postoperative measures.  Unfortunately, he is unable to take
antiinflammatories, which likely would be helpful for him.  Although the x-rays
did not show advanced arthritic change, the intraoperative pictures would
suggest that the only remaining surgical treatment for this patient would be
either a partial or full knee replacement.  I do agree that this is a reasonable
and necessary form of treatment for him.

On April 5, 2011, Dr. Barnes first saw Claimant and agreed that he was a candidate

with a left total knee replacement.  The surgery took place on May 23, 2011.  On August

11, 2011, Barnes wrote that Claimant “is not doing as well as he should.”  The doctor on

October 11, 2011 noted that while Claimant was having “[s]low recuperation,” his patella

was tracking centrally and the knee was stable.  On November 1, 2011, the doctor wrote:

“[Claimant] hates his knee.  Says he would like to have it amputated.  Says he cannot bend

it or go down stairs.  He has not returned to work.  This is a workers comp issue.”  Barnes’

assessment reads:  “Looks good feels bad left knee replacement.”  Claimant underwent

a bone scan on November 17, 2011.  But Dr. Barnes on that date found that the scan “was

not impressive.”  He again noted that Claimant had “no evidence of loosening or other

major problem.”  On February 22, 2012, a representative of Respondents wrote Dr.

Barnes, asking him for his opinions concerning whether Claimant had reached MMI and

was entitled to a permanent partial impairment rating.  In so doing, they represented to
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1This conclusion is reached based on the fact that (1) Claimant’s version of this
form in his exhibit is blank with respect to the MMI date; and (2) Respondents’ counsel
at the hearing represented that his office re-submitted the form to Dr. Barnes for the
purpose of assigning an MMI date thereon.

Barnes that he had failed to attend his last two scheduled appointments, January 19 and

February 14, 2012, and that his attendance at physical therapy had been “sporadic.”  A

handwritten notation on this correspondence reads: “MMI Ready 37% Impairment to LE.”

But it is unclear who initialed this notation.

Regardless, on April 24, 2012, Dr. Barnes assigned Claimant an impairment rating

of thirty-seven percent (37%) to the lower extremity.  At some point thereafter,1 on the

same form bearing the above rating, Barnes wrote that he found that Claimant had

reached MMI, or the end of his healing period, on April 24, 2012.

Claimant obtained a change of physician to Dr. Bryant, and first saw him on August

8, 2012.  He related to the doctor that he has difficulty in rising from a seated position, as

well as with bending and climbing stairs.  Claimant added that his knee cap feels loose and

pops.  X-rays showed satisfactory alignment of the arthroplasty, and examination reflected

mild swelling and no effusion.  The doctor wrote:

The patient’s left total knee arthroplasty was satisfactorily performed by Dr.
Barnes.  Dr. Barnes’ postoperative regimen following the total knee
arthroplasty was satisfactory.  However, the patient unfortunately did not
receive mandatory followup and assessment as he was unable to obtain
transportation from Oklahoma to Little Rock for followup with Dr. Barnes and
his knee condition has worsened as a result.  Currently, his range of motion
in the left knee is not optimal and he certainly is not able to return to his
former job as an iron worker.  The patient stated that he left work in 2009
and he tried to go back intermittently with his painful knee, but he was unable
to tolerate those jobs because of his severe knee pain.  These attempts to
go back to work were prior to receiving the total knee arthroplasty by Dr.
Barnes and certainly with the patient having a left total knee he is not able
to go to a job of any type at this time until the knee is satisfactorily
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rehabilitated and his knee pain has substantially resolved.  Future
recommendations would include a knee brace to assist the patient in
ambulation and stair climbing as his quadriceps strength has certainly
diminished since he last saw Dr. Barnes on November 17, 2011 and even
more so since his physical therapy was discontinued.  The last prescription
at that time by Dr. Barnes was for “therapy twice a week for two months” with
the patient’s knee in this condition any intended physical therapy twice a
week would not be sufficient.  He would require daily physical therapy or for
a period of at least 2-3 weeks initially in an effort to regain his formal
muscular strength.  In fact on June 2, 2011 office visit to Dr. Barnes, in the
history Dr. Barnes noted “status quo left total knee replacement on May 23,
poor pain problems as predicted preoperatively and in the hospital.”  Dr.
Barnes states that the patient had “poor range of motion following knee
replacement.  Poor pain tolerance.”  Dr. Barnes very astutely ordered “daily
therapies for two weeks.”  That recommendation for daily physical therapy
for two weeks is precisely the minimum that the patient requires now.  A
therapy and rehabilitation program following the initial daily physical therapy
of two weeks to be lowered to three times a week for a period of 6-8 weeks,
can perhaps restore the patient’s muscular strength in the quadriceps and
hamstrings and improve his range of motion and increase his ability to walk,
stand and use stairs and bend more effectively.  The patient would also
benefit from the judicious use of a muscle relaxant as well as analgesic
medication to assist him in his rehabilitation efforts.  Certainly the patient
under no conditions is a candidate for any form of additional knee surgery at
this time.

Discussion.  Again, Claimant is only entitled to temporary total disability benefits

during the time in which he (1) has not returned to work and (2) remains in his healing

period.  As the evidence shows, and as Respondents admitted at the hearing, they ceased

paying Claimant these benefits as of April 24, 2012.  On that date, Dr. Barnes assigned

Claimant the thirty-seven percent (37%) impairment rating.  Moreover, as discussed above,

he later wrote that Claimant had reached the end of his healing period as of that date.

Consequently, Respondents began paying permanent partial disability benefits instead of

temporary total disability benefits.

With respect to the first element, I credit Claimant’s testimony and find that he has

not returned to work since he entered another healing period after his May 2011 total left
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knee arthroplasty.  As for the second element, I find that the evidence preponderates that

he reached the end of his healing period on or before April 24, 2012.  For that reason, he

has not established his entitlement to additional temporary total disability benefits.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  I have assessed the respective

opinions of Drs. Barnes and Bryant as outlined above, and I credit the former over the

latter.  As of November 1, 2011, the second-to-last time Dr. Barnes saw Claimant, he found

that the replacement was in excellent position, and that the knee was stable with no

redness, warmth, effusion or distal swelling.  The contemporaneous bone scan was not

“impressive,” per Barnes.  And as of their last visit, on November 17, 2011, the doctor

found no evidence of loosening or other major problem.  Dr. Bryant opined that Claimant’s

knee condition had worsened because he had not been able to return to Dr. Barnes

because of difficulty in obtaining transportation.  But Barnes was aware of Claimant’s

failure to return to him at the time he rendered his opinion, and Bryant was evidently

unaware of Claimant’s attendance of only 24 out of 54 therapy sessions–and that these

absences were often due to factors other than the unavailability of transportation.

I credit Claimant’s testimony that his knee is still causing him pain.  His records

reflect continued complaints of pain.  But persistent pain, by itself, is not sufficient to extend

the healing period.  Mad Butcher, supra.

In sum, I find that Claimant has not proven by a preponderance of the evidence that

he is entitled to additional temporary total disability benefits.
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B. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Because I have found that Claimant has not met his burden of

establishing his entitlement to additional temporary total disability benefits, his claim for a

controverted attorney’s fee under Ark. Code Ann. § 11-9-715 (Repl. 2002) must fail at the

outset.

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above, this

claim for additional benefits must be, and hereby is, denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


