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STATEMENT OF THE CASE

On December 13, 2012, the above-captioned claim was heard in Little Rock,

Arkansas.  A pre-hearing conference took place on October 29, 2012.  A prehearing order

entered on that date pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations and

issues, and respective contentions were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/insurance carrier relationship existed on or about

April 16, 2012.

3. Claimant’s average weekly wage of $792.00 entitles her to compensation

rates of $396.00/$223.00.

4. Respondents have controverted the claim in its entirety.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained compensable injuries to her arms and left knee.

2. Whether Claimant is entitled to temporary total disability benefits.

3. Whether Claimant is entitled to reasonable and necessary medical

treatment.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues have been reserved.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant contends that admitted compensable injuries were sustained

April 16, 2012.

2. The claim has been denied and controverted in its entirety.

3. Claimant contends payment of temporary total disability benefits beginning

with the date of injury and continuing for a three week period, after which the
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claimant has had varying hours of work which would entitle her to temporary

partial disability benefits.

4. Claimant reserves the right to pursue other benefits to which claimant may

become entitled in the future.

Respondents:

1. Respondents contend that claimant was not engaged in work-related activity

at the time of her fall.  Claimant was heading to the elevator, leaving work to

go to lunch.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that she sustained

compensable injuries to her arms and left knee.

4. Claimant has proven by a preponderance of the evidence that all of the

treatment that she underwent for her compensable injuries, as set out in
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Claimant’s Exhibit 1 and Respondents’ Exhibit 1, was reasonable and

necessary.

5. Claimant has proven by a preponderance of the evidence that she is entitled

to temporary total disability benefits from April 17, 2012 to May 4, 2012.

6. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Morris Williams, Phillip Collins and

Chad Brown.

In addition to the prehearing order discussed above, also admitted into evidence

in this case were the following:  Claimant’s Exhibit 1, a compilation of her medical records,

consisting of one index page and 19 numbered pages thereafter; and Respondents’ Exhibit

1, another compilation of Claimant’s medical records, consisting of one index page and 23

pages thereafter.

Adjudication

A. Whether Claimant sustained a compensable injury.

Claimant, who worked for the Arkansas Department of Community Corrections

(“DCC”) during the time period relevant to this claim, is employed there in the following

capacity:

I am the SharePoint administrator, and I am the Learning Management
Systems administrator as well.  And I’m responsible for taking care of those
two systems.  They are critical systems for our department.
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She has alleged that on April 16, 2012, she sustained compensable injuries to both arms

and to her left knee when she fell at work.  Respondents have countered that her injuries

are not compensable because she was not performing employment-related services at the

time of the incident.

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011) defines “compensable

injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009
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Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

After careful analysis of the evidence, and in light of the applicable law, I find that

Claimant has met her burden of proving that she sustained compensable injuries to her

bilateral arms and left knee.  The medical evidence, supported by objective, radiological

findings, shows that she sustained injuries to both upper extremities in the forms of bilateral

triquetral fractures, a left radial head/neck fracture, and a right posterior elbow dislocation

with a small fracture thereof.  Moreover, the emergency room records of Baptist Medical

Center, where she presented on April 16, 2012 shortly after falling at work, read, “swelling

to L-knee noted.” As the Arkansas Court of Appeals held in Ellis v. J.D. & Billy Hines

Trucking, Inc., 104 Ark. App. 118, 289 S.W.3d 497 (2008), swelling can be an objective

finding.  There clearly was internal harm to the body as a result of the documented fractures

and swelling.  The injuries have been shown to have been accidental in that they were due

to a specific incident identifiable by time or place of occurrence.  Claimant testified, and I

credit, that she was walking in a hallway inside the offices of Respondent DCC, when the

following happened:
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On the way to the restroom, I don’t know what happened, I just knew that I
was falling, and when I had my hips replaced, they were saying, “When you
fall, make sure you roll, because it takes the motion out of it, and you’re not
as likely”–I was concerned about hurting my hips more than anything.  And
I remember my knee hitting the floor, and I remember how badly that hurt.
And I don’t remember my arms hitting the floor or anything else after that
point.  We have later figured out what I did and how I fell.  But at that
particular time, I didn’t know.  I know that I was in a great deal of pain, and I
didn’t, I couldn’t think to yell help.  I was–I just moaned.  It didn’t even cross
my mind that I should yell for help, because I knew I was in the hallway by
myself.  And I was just kind of laying there trying to figure out what I did and
how I got there.

Later, Claimant related what precipitated the fall:

Yeah, I had–I think, I was wearing sandals, and I have not worn those
sandals since.  And I think that the rubber on my sandals caught . . . [and] I
fell forward.

Claimant was taken by ambulance to the hospital, and was found to have the fractures

following diagnostic testing in the form of a x-rays and a CT scan, and the swelling following

a physical examination by Dr. Skipper Bertrand.

The question remains, however, whether these injuries arose out of and in the

course of Claimant’s employment, and whether she was performing employment-related

services at the time she was hurt.  Again, Respondents have contended that she was not

engaged in work-related activity at the time of the fall, but instead “was heading to the

elevator, leaving work to go to lunch.”

In Hudak-Lee v. Baxter County Reg. Hosp., 2011 Ark. 31, 378 S.W. 3d 77, the

Arkansas Supreme Court stated:

In order for an accidental injury to be compensable, it must arise out of and
in the course of employment.  Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp.
2009).  A compensable injury does not include an injury that is inflicted upon
the employee at a time when employment services are not being performed.
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Ark. Code Ann. § 11-9-102(4)(B)(iii) (Supp. 2009).  The phrase “in the course
of employment” and the term “employment services” are not defined in the
Workers' Compensation Act.  Texarkana Sch. Dist. v. Conner, 373 Ark. 372,
284 S.W.3d 57 (2008).  Thus, it falls to the court to define these terms in a
manner that neither broadens nor narrows the scope of the Act.  Id.

An employee is performing employment services when he or she is doing
something that is generally required by his or her employer.  Id.; Pifer v.
Single Source Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).  We use the same
test to determine whether an employee is performing employment services
as we do when determining whether an employee is acting within the course
and scope of employment.  Jivan v. Econ. Inn & Suites, 370 Ark. 414, 260
S.W.3d 281 (2007).  The test is whether the injury occurred within the time
and space boundaries of the employment, when the employee was carrying
out the employer's purpose or advancing the employer's interest, directly or
indirectly.  Id.  In Conner, 373 Ark. 372, 284 S.W.3d 57, we stated that where
it was clear that the injury occurred outside the time and space boundaries
of employment, the critical inquiry is whether the interests of the employer
were being directly or indirectly advanced by the employee at the time of the
injury.  Moreover, the issue of whether an employee was performing
employment services within the course of employment depends on the
particular facts and circumstances of each case.  Id.

Obviously, Claimant’s injuries took place inside the space boundaries of her

employment; it occurred in the hallway of the offices of the Department, where Claimant

worked.  As for whether the fall happened inside or outside the time boundaries of her

position, Claimant testified what occurred around the time at issue:

That day will stick in my mind forever.  We were extremely busy.  We were
shorthanded that day.  We didn’t have all eight people that day.  Albert, I
know my husband said that Albert was there, but Albert was not there.  Albert
was gone because his dad died and he was at his dad’s funeral . . . We had
a new employee–we had two new employees in new employee orientation
with HR.  And so I had an issue that came up.  I needed–I had someone call
me, and they needed a VPN connection done.  And this was all–I mean, it
was such a hectic day.  I really didn’t have time to take lunch that day, but I
knew my husband was going to come get me, and I probably needed to take
a break.  And we needed to do the VPN connection, and I had the guys
waiting for me, you know, to call them back to get that connected.  I had not
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done a VPN connection before.  I had done something close to it, but I hadn’t
actually done it.  So I had sent Albert an email, because Albert always reads
his emails.  And Phillip [Collins, the Information Assistant Manager at DCC]
had just talked to him on the phone, and I was like, “Oh, man, I really needed
to talk to Albert.”

So, and I normally go to the restroom about 9:30 or ten o’clock.  That’s just
how my body works.  Well, I got busy, and I was holding it, and I was trying
to get–and I decided, well, let me go to the restroom, I’ll feel better, and I can
think better once I go, and I’ll come back, and I still had emails to send to the
guy for the VPN connection, to let him know that I was waiting on Albert, and
that Albert was at the funeral at that time and it might be a little while, or
Albert might text me back, depending on how he felt.  And I had some other
emails I needed to send out for something to do with the Learning
Management System.  I was extremely busy that day, and I had a lot that I
needed to do.  I still had probably another five or ten minutes’ worth of work
to do before I could actually go to lunch.

Claimant related that at the time she went to the bathroom, she was aware that her

husband had arrived and was parked outside the building where DCC is located.  He was

waiting for her to come downstairs so that they could go to lunch.  But she reiterated that

before she could leave, she had to tend to “all these little irons in the fire, and I needed to

let people know what was going on before I could go.”  Her testimony was that it was her

intention merely to go to the restroom and then return to work:

Yeah, I needed just to run to the bathroom, and then come back, finish up
some loose ends, like I was telling you about, and get that done.  And then
I was going to let Phillip know where I stood on the VPN connection, because
he was aware of that, too, and so I wasn’t ready to go yet.  I still had a few
things to do, and I still had my purse in the desk.  In fact, when my husband
laid down and was talking to me on the floor [after the fall], I was telling him
I don’t have my purse with me, so I have to have that for the emergency room,
and I asked him to go get it.

However, she never made to the restroom.  She stated that she fell on the way there

and “had to beg in the emergency room” in order to use the toilet.  Claimant gets one hour
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for lunch, but at no particular time; she has gone as early as 10:30 a.m., and as late as 3:00

p.m.

I credit the above testimony, and note that it was corroborated by the other hearing

witnesses.  Morris Williams, the husband of Claimant, is a longtime law enforcement officer.

He confirmed that on the day Claimant fell, at around 11:35 to 11:40 a.m., he arrived in his

truck outside the building that houses DCC.  It was his day off, and he was there to take her

to lunch.  Because he was not scheduled to work that day, he was in no hurry for Claimant

to come downstairs.  He related that on occasion, he has waited as much as 30 to 45

minutes for her to finish work and come down to go to lunch with him.

Mr. Williams testified that on the day Claimant was injured, he had arrived outside

her building and called her, and she told him that she would be down.  He had been waiting

15 to 20 minutes when Chad Brown came downstairs and informed him that Claimant had

fallen.  Going upstairs with Brown, Mr. Williams found his wife lying on the floor outside the

bathroom.  He waited there with her, tending to her, until the ambulance arrived.  His

testimony was that she did not have her purse with her at that time.

Phillips Collins testified that Claimant is a good, honest employee of DCC.  He

confirmed that she always takes her purse with her when she goes to lunch.  However, he

stated that he did not observe her to be in possession of her purse as she lay on the floor

in the aftermath of her fall.  Collins related that it was not unusual for Claimant to get ready

to leave for lunch, yet be delayed by work duties.  When he observed her after she fell, it

appeared that she was on her way to the restroom; she was lying with her head near its

door and her feet further away therefrom.  Claimant confirmed this as she was lying there.
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He agreed that as part of her work duties, Claimant might have to address office matters

while going to or from the bathroom.  Also, he confirmed that Claimant did not have a set

lunch hour.

Chad Brown, the human resource administrator at DCC, testified that when he was

speaking with Claimant shortly after her fall, asking her how to contact her husband, she

responded, “I was on my way to lunch, and he’s down in his truck.”  But he later clarified

that he was paraphrasing what she had told him, and that she could merely have been

informing him that her husband was waiting downstairs to take her to lunch.  Regardless,

he went and found Mr. Williams and brought him to Claimant’s side.  Brown added that he

did not see Claimant with her purse as she was lying in the hallway.

As the Hudak-Lee Court pointed out, “the critical inquiry is whether the interests of

the employer were being directly or indirectly advanced by the employee at the time of the

injury.”  See also Wood v. Wendy’s Old Fashioned Hamburgers, 2010 Ark. App. 307, 374

S.W.3d 785.  After consideration of the foregoing testimony, I find that the evidence

preponderates that at the time of Claimant’s fall in the hallway at DCC on April 16, 2012,

she was en route to the restroom and intended to return to her workstation thereafter; she

was not yet leaving the office to go to lunch.  The Arkansas Supreme Court has held that

the act of seeking a restroom, although personal in nature, has been generally recognized

as a necessity such that injuries incurred going to and from the restroom arise within the

course of employment.  See Collins v. Excel Specialty Prods., 347 Ark. 811, 69 S.W.3d 14

(2002).  A bathroom break is “a necessary function and directly or indirectly advanced the
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interests of her employer.”  Id.  At the point of her injury, she was advancing the interests

of DCC.

I find that evidence clearly establishes that Claimant’s upper extremity and left knee

injuries arose out of and in the course of her employment at DCC, while she was performing

employment-related services.  Thus, she has proven by a preponderance of the evidence

that her injuries are compensable.

B. Whether Claimant is entitled to reasonable and necessary medical

treatment.

Claimant has also asserted that she is entitled to reasonable and necessary

medical treatment.  Arkansas Code Annotated § 11-9-508(a) (Supp. 2011) provides that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).
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I have reviewed the treatment of Claimant’s compensable left knee and bilateral

upper extremity injuries that is reflected in Claimant’s Exhibit 1 and Respondents’ Exhibit

1.  I find that all such treatment was reasonable and necessary.

C. Whether Claimant is entitled to temporary total disability benefits.

Claimant has asserted that she is entitled to temporary total disability benefits.

Claimant’s compensable injuries to her left knee and to her upper extremities are

scheduled ones.  See Ark. Code Ann. § 11-9-521-(a)(1)-(3) (Repl. 2002).  An employee

who suffers a compensable scheduled injury is entitled to temporary total disability benefits

“during the healing period or until the employee returns to work, whichever occurs first .

. . .”  Id. § 11-9-521(a).  See Wheeler Const. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  The healing period ends when the underlying condition causing the

disability has become stable and nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Also, a

claimant must demonstrate that the disability lasted more than seven days.  Ark. Code

Ann. § 11-9-501(a)(1) (Repl. 2002).

Claimant’s testimony, which I credit, was that she was off work for 14 days as a

result of her injuries.  Based on this, and taking judicial notice under Buxton v. City of

Nashville, 132 Ark. 511, 201 S.W. 512 (1918), that the date of her fall, April 16, 2012, was

a Monday, I find that she was off work from April 17, 2012 until May 4, 2012.  Her medical

records in evidence make clear that she had not yet reached the end of her healing period

during that time.  Consequently, I find that Claimant has proven by a preponderance of the
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evidence that she is entitled to temporary total disability benefits from April 17, 2012 to

May 4, 2012.

D. Whether Claimant is entitled to a controverted attorney’s fee.

As the parties have stipulated, and I have accepted, Respondents have

controverted this claim–including Claimant’s entitlement to temporary total disability

benefits–in its entirety.  Her attorney, the Hon. Gary Davis, is thus entitled to an attorney’s

fee on all indemnity benefits awarded to her herein, pursuant to Ark. Code Ann. § 11-9-715

(Repl. 2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809

(Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d

57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See

Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d

463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


