
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G103143/G103822

JOHN WILLIAMS, Employee CLAIMANT

BALDOR ELECTRIC COMPANY, Employer RESPONDENT

SEDGWICK CMS, TPA RESPONDENT
                                                                 
              

OPINION FILED JANUARY 8, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL HAMBY, Attorney, Greenwood,
Arkansas.

Respondents represented by THOMAS HARPER, Jr., Attorney, Fort
Smith, Arkansas. 

STATEMENT OF THE CASE

On October 10, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on March 20, 2012, and a pre hearing order

filed on March 22, 2012.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1 with modifications and without

an objection made part of the record. Prior to hearing on October

10, 2012, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. In January of 2005 and on November 15, 2009,  the

relationship of employee- employer-TPA existed between

the parties.

3. The appropriate weekly compensation benefits are $476.00

for total disability and $357.00 for permanent partial

disability.
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Prior to hearing on October 10, 2012, the parties agreed to

litigate the following issues:

1.  Whether the claimant sustained an injury to his right

shoulder on November 15, 2009.

2.  Claimant’s entitlement to medical services related to the

November 15, 2009 incident.

The claimant contends that he is entitled to continued

treatment relating to his right shoulder, including but not limited

to his referral by Dr. Bolyard to Dr. Bylak. The claimant is

further entitled to statutory attorneys’ fees.  The respondents

deny that claimant received a compensable specific or gradual

shoulder injury at Baldor and/or that his job activity at Baldor

was rapid or repetitive. Respondents contend that claimant’s claim

for reimbursement should be made with the involved medical

providers since claimant demanded that the involved charges be

submitted to Arkansas Blue Cross and Blue Shield rather than

through workers’ compensation.

The stipulations agreed to by the parties, as modified prior

to the hearing on October 10, 2012, and set out in the pre hearing

order are hereby accepted as fact.  From a review of the record as

a whole to include medical reports, documents and matters properly

before the Commission and having had the opportunity to hear

testimony of the claimant and observe his demeanor the following

decision is rendered.
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FACTUAL BACKGROUND

The claimant is a 43-year-old male employed by the respondent.

He stated that he had been employed by the respondent for eight

years and nine months.  He added that he had begun as a press

operator, then went to the stator department.  He stated that he

had also worked using the drill press, the cast iron drill and most

recently in the band room welding(Record 10/10/12 p.6-7).  The

claimant testified that he was working in the band room welding in

January 2005 when he filed a workers’ compensation claim relating

to bilateral carpal tunnel syndrome.  He continued that he had

surgery in 2006 for carpal tunnel syndrome(Record 10/10/12 p. 7-8).

The claimant testified that on November 15, 2009 he was

getting what he needed for work.  He stated that he and his partner

were moving buggies that carried parts they needed for work.  He

added that the buggies were on wheels and that the buggies weighed

around 50 pounds and were full(Record 10/10/12 p. 8-9). The

claimant stated that he was getting the parts he needed and as he

pulled the buggy out “it hit another buggy.”  He stated that was

when he felt his shoulder.  He stated that he felt pressure in up

in his shoulder, like a separation.  He added that it was “kind of

like a pop, but was not loud”(Record 10/10/12 p. 9-10).  He

continued that “you could feel a tension.”  He stated that he felt

pain(Record 10/10/12 p. 10).  The claimant stated that this

happened while he was working third shift.  He stated that he

reported the injury to the coordinator over the department.  He

added that he told the coordinator within a few minutes of the
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incident.  The claimant stated that he was not sent to the doctor,

but told the coordinator and “just went back to work”(Record

10/10/12 p.11).  He added that he did not fill out any paper work.

He continued that he told several people on the “wash line” what

had happened(Record 10/10/12 p. 12).  The claimant testified that

the next morning, he spoke with Perry Goines in the parking lot.

He stated that he told him he had hurt his shoulder, but was going

to give it some time to see if it would fix itself(Record 10/10/12

p. 12). The claimant stated that Goines told him “that was fine”

and he did not fill out any paperwork.  He stated that it was

January of 2010 before he again told someone that his shoulder was

not getting any better.  He stated that he spoke with the company

doctor(Record 10/10/12 p. 13-14).  The claimant stated that he saw

Dr. Carson.  He added that Dr. Carson gave him some exercises.  He

stated that he told Dr. Carson he was at work moving buggies, and

a buggy got caught up on another buggy and he had felt a pop.  He

stated that he kept going back to see Dr. Carson(Record 10/10/12 p.

14).  The claimant stated that he did not know why Dr. Carson wrote

a letter saying that he [the claimant] did not associate any of the

shoulder pain with a specific injury.  He also did not know why Dr.

Carson stated that the claimant had not told him about the “pop” in

the shoulder.  He stated that he was sure he had told Dr. Carson

about the incident at work(Record 10/10/12 p. 15). The claimant

stated that he continued to treat with Dr. Carson and he was being

treated for carpal tunnel as well.  The claimant stated that he had

been denied medical treatment.  He stated that he was denied when
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Dr. Carson determined that “he needed to send me out to get it

treated”(Record 10/10/12 p.17).  He stated that he was denied for

the carpal tunnel and for the shoulder.  He added that he

understood that the carpal tunnel issue had been resolved(Record

10/10/12 p. 17).  

The claimant stated that he first saw Dr. Bolyard for his

shoulder and then was referred to Dr. Bylak.  He added that he had

surgery on his shoulder in June of 2012(Record 10/10/12 p.17-18).

He continued that Dr. Bylak did the surgery and was still treating

him for his shoulder.  He stated that he saw Dr. Bylak once a

month.  The claimant stated that he had missed ten days work

because of his shoulder and he had accessed his short term

disability policy.  He added that he wanted the Commission to find

his injury compensable and order his medical bills paid(Record

10/10/12 p. 19-20).  The claimant gave sworn testimony on in two

separate depositions.  In the first deposition, from September 9,

2011 the claimant mentioned his work as a drill press operator as

a cause of his shoulder pain.  Additionally, while there was

discussion about the “buggies” used for his work, he did not

mention that an accident involving those buggies caused an injury

to his shoulder.  He did however mention that a co-worker had a

shoulder injury(Respondent’s Exhibit No. 3).  In June of 2012, the

claimant gave another deposition.  In that deposition, the claimant

stated that he had told Dr. Carson a specific date of November 15,

2009.  Additionally, he stated that he had been injured while

moving buggies.  He stated that he felt pressure in his shoulder
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and some pain.  This deposition was taken almost three years after

the 2009 incident he describes.  He continued that the pain

gradually got worse over a couple of weeks.  He then saw Dr.

Carson.  He noted that he talked to Danny Little about his shoulder

as well as Perry Goines.  The claimant stated that he told Mr.

Goines what had happened and then added that he was going to “give

it some time to see if it turned into anything.”  He stated that he

did not think his co-worker on the day of the incident saw anything

(Respondent’s Exhibit No. 2). 

The claimant called Jason Floyd as a witness.  Mr. Floyd

testified that he did not see the incident, but the claimant had

told him that he hurt his shoulder pushing or pulling buggies.  He

stated that was the last he had heard about the incident.  He added

that the claimant had moved to another department.  He noted that

he did not know of the claimant having shoulder problems

before(Record 10/10/12 p. 30).  

The respondent called Perry Goines as a witness.  Mr. Goines

stated that he took care of the occupational health needs for the

respondent which included workers’ compensation.  Mr. Goines stated

that he remembered meeting the claimant in the parking lot and

added that it was not unusual.  He remembered being told by the

claimant that his shoulder hurt(Record 10/10/12 p.33).  He added

that he was not told about the buggy incident.  He stated that if

the claimant had reported the buggy incident or any incident at

work he would have “logged it in our injury log”(Record 10/10/12 p.
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33).  Mr. Goines stated that the claimant reported just that his

shoulder was bothering him. 

Additionally, the respondent called Danny Little as a witness.

He stated that he was the coordinator in the end plate department

where the claimant worked.  He added that he did not recall being

told about the buggy incident.  He stated that if he had been told,

he would have reported it to his supervisor(Record 10/10/12 p. 38-

39).  Mr. Little stated that the claimant did complain to him about

a shoulder problem.  He stated that the claimant told him that

using the drill press bothered him.  He added that he had never

been told that the claimant had injured his shoulder pushing a cart

into another(Record 10/10/12 p. 40).         

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

Here, the claimant must prove by a preponderance of the

evidence that she sustained a compensable injury as defined under

A.C.A. §11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A

preponderance of the evidence means the evidence having greater

weight or convincing force. Smith v Magnet Cove Barium Corp., 212

Ark. 491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable

under the same burden, the claimant must prove that the existence

of  physical injury or damage is supported by medical evidence.



G103143/G103822 -J. Williams -8-

A.C.A. §11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, be

stated within a reasonable degree of medical certainty, A.C. A.

§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the claimant claims he was injured on

November 15, 2009 moving buggies while at work for the respondent.

He states that he told his superiors that he had shoulder issues.

Both Danny Little and Perry Goines confirm that they were told he

was having issues with his shoulder.  They do not, however,

remember being told that the injury was related to a specific

incident at work.  The claimant by his own testimony stated that he

told Mr. Goines that he wanted to “wait and see what it turned

into.”  

The medical records reflect that it was not until January 22,

2010 that the claimant first saw a doctor complaining of right

shoulder pain(Claimant’s Exhibit No. 1 p. 32).  Dr. Carson noted in
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a letter dated January 24, 2012 that the claimant was seen on

January 22, 2010 and continued to complain throughout 2010 about

shoulder pain.  He added that the claimant did not attribute the

pain to a specific incident or injury.  However, he did give a date

of onset as November 15, 2009(Respondent’s Exhibit No. 1 p.2).  The

medical reports reflect that the claimant had continued pain

shoulder pain in 2010 and 2011(Claimant’s Exhibit No. 1 p. 33-40).

Dr. Bolyard first lists the buggy incident in his records dated

October 6, 2011(Claimant’s Exhibit No. 1 p. 52).  Dr. Bylak’s notes

from March 27, 2012 reflect a history reported by the claimant.

Here, the claimant reported an injury while moving buggies.  The

claimant was found to have a chronic right shoulder pain and a SLAP

tear(Claimant’s Exhibit No. 1 p. 69).  He had surgery to repair a

SLAP tear and a Bankart tear on June 4, 2012(Claimant’s Exhibit No.

1 p. 71).  Dr.  Bolyard in a letter dated January 5, 2012, stated

that the claimant gave a specific day and time that his pain

started.  The doctor continued that he did not recall “whether this

was with his pes operation activities or additional activity, but

either way both were at work for a specific pop and specific

beginning of his  discomfort progression to more pain thereafter.”

He noted that his opinion was based on the claimant’s

history(Claimant’s Exhibit No. 1. p. 64).  He followed up in

February 2012 in response to a letter from the claimant’s attorney

with the following, “ . . . my opinion of the probable cause of Mr.

Williams injury is based on the history  provided to me by him on

10/6/11.”  “If Mr. Williams reported an incident of a pop in his
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right shoulder when pushing a buggy, then his injury is work

related.”  “If this incident was not reported then I would have to

say the injury was not work related”(Respondent’s Exhibit No. 1 p.

3).  Here, it is clear that the claimant had an issue with his

shoulder that required surgery.  However, we have only his

testimony to confirm that he mentioned this incident to his

superiors.  While, they both remember the claimant saying his

shoulder hurt, neither confirmed that he reported an on the job

injury.  Interestingly enough, he did not see a doctor until the

January 2010 following the November 2009 incident.  Furthermore, at

the January medical visit, he does not report a work incident with

buggies.  He does not mention this to his medical providers until

Dr. Bolyard notes it in October of 2011.  In his deposition of

September 2011, while the buggies were discussed, the claimant did

not take the opportunity to say they were related to his injury.

It was not until his June 23, 2012 deposition that he related the

story about being injured while moving buggies.  He did not relate

such a story in his 2011 deposition.  While I believe the

claimant’s testimony that he has shoulder issues, I cannot find his

testimonies as to the cause of his injury credible.  Two of his

superiors state that he did not report a work related incident.

There is no documentation of an on the job injury.  Additionally,

he did not report a work related injury on November 15, 2009 to his

medical providers or in deposition until a significant amount of

time had passed.  While there are objective medical findings in

this case that the claimant had a shoulder problem and needed
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treatment they do not connect his  condition to an incident at

work.  Significant to this consideration, is the fact that Dr.

Bolyard reports that his opinion is based on the claimant’s

reported history.  He even goes so far as to say if the claimant

reported, then he would say his condition is work related, if he

did not [report] then he would say it was not work related.

Unfortunately, not only is Dr. Bolyard’s opinion not convincing,

his medical opinion was rendered not based on objective findings

but on information provided by the claimant.  That information was

not outside the voluntary control of the claimant. 

In Ford, there was no connection between the objective medical

findings and an incident.  Here we have the same situation.  There

is no convincing evidence of a connection between the medical

findings and the incident that the claimant says caused his

condition.

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings. Here, based on the

evidence presented,  I cannot find that the claimant suffered a

compensable injury on November 15, 2009.  Clearly, the claimant has

a right shoulder condition.  The fact remains that he did not

report an on the job incident to his bosses immediately.  I find

the testimony of both Danny Little and Perry Goines credible  and

their testimony is supported by other facts presented.  The

claimant reported merely that his shoulder hurt.  The testimony of

the claimant’s witness, Jason Floyd was unconvincing.  He did not
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see an accident and testified only to what the claimant had told

him.  Additionally, one cannot ignore the fact that the claimant

did not report the job related incident to his medical providers

for a significant amount of time.  These facts render his testimony

questionable.  Having not found that the claimant suffered a

compensable injury the issue of medical services is moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove that he suffered a

compensable injury On November 15, 2009.  There is some

evidence of objective medical findings related to his

shoulder condition and need for treatment.  There is

however, no connection between those findings an injury

that occurred on November 15, 2009 while the claimant was

working for the respondent.  

2. Since the claimant did not suffer a compensable injury,

the issue of medical services is moot.

 ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


