
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G207576

CORTNEY WILLIAMS, Employee   CLAIMANT

BUTTERBALL, LLC, Employer RESPONDENT

SEDGWICK CMS, TPA RESPONDENT

 OPINION FILED MAY 10, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On February 12, 2013, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing.  A pre hearing conference was conducted on October 23,

2012, and a pre hearing order filed on October 24, 2012.    A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates between January 15, 2012, and

August 5, 2012,  the relationship of employee-employer-

carrier-TPA existed between the parties.
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3. The compensation rates are $259.00 for temporary total

disability and $193.00 for permanent partial disability

benefits, if appropriate.

4. The claim is controverted in its entirety.

By agreement of the parties, the parties agreed to litigate

the following issues:

1. Whether the claimant sustained a compensable injury or

injuries to her right shoulder either by specific

incident or repetitive trauma on or between January 15,

2012, and August 5, 2012.

2. The claimant’s entitlement to reasonable and necessary

medical services.

3. Attorneys’ fees.

The claimant contends that she sustained compensable injuries

to her right shoulder as the result of specific employment related

incidents and the cumulative effect of rapid repetitive motion of

her shoulder in performance of her regular employment duties

between January 15, 2012 and August 5, 2012. She further contends

that such injuries require and continue to require medial

treatment. Finally, she contends that her claim has been

controverted in the entirety.  The claimant also reserves all other

issues.  The respondents contend that the claimant reported a

shoulder problem to the company nurse. She did not seek medical

treatment. She has no objective medical findings to establish a

compensable injury. She next reported a shoulder problem on 8-6-12

when she reported that she injured her shoulder while pulling back
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on a 40 lb. compound bow. Any problem she has now is the result of

the second incident.

The stipulations agreed to by the parties at the pre hearing

conference on October 23, 2012, and contained in the pre hearing

order filed on October 24, 2012, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and her demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 24-year-old female.  She began working for

the respondent in January of 2012(Record, 7).  The claimant

testified that her first job was boxing.  She stated that she took

birds off the line and put them in a box.  She added that the birds

weighted between 18 and 36 pounds.  The claimant stated that she

boxed two birds per box and 30-50 birds per minute(Record, 8).  She

added that she did not have any problems with her right shoulder

before she began working for the respondent.  The claimant stated

that she had first started having problems at the end in January.

She added that whenever she would raise her shoulder it would “pop

out of place.”  She continued that she had pain around the

shoulder.  The claimant testified that the shoulder problem started

gradually.  She stated that the pain started on a Friday when she

was boxing birds and reached up for a box.  The claimant stated

that when she reached over to grab a bird, her shoulder popped.

The claimant stated that she continued to work the shift(Record,
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9).  She added that her shoulder continued to bother her, but she

did not report her injury.  The claimant stated that she kept

working and her shoulder kept bothering her.  She testified that

she reported the injury the following Monday, after the weekend.

The claimant stated that she reported her shoulder problem to

Dannie Woodard, a supervisor.  The claimant stated that she was

then sent to see the nurse.  The nurse iced her shoulder and gave

her ibuprofen(Record, 10).  The claimant stated that she saw the

nurse for two weeks and was given the same treatment(Record, 10).

She added that she was not sent to see a doctor and kept working.

She stated that she continued to have problems with her shoulder.

The claimant quit going to see the plant nurse, because she thought

she just had sore muscles from the work she was doing.  The

claimant stated that her shoulder got worse in June and July of

2012.  She stated that she then began working making Aldi

boxes(Record, 11).  The claimant stated that she loaded the bottoms

of the boxes into a machine and unfolded the tops, then added them

to the line(Record, 12).  She added that she made between 15 to 25

per minute.  She continued that she had the same problems with her

shoulder.  Her shoulder popped and was painful(Record, 12).  The

claimant stated that her shoulder hurt more and popped more(Record,

12).  She continued that she did not see the plant nurse because

she thought her pain was from changing jobs(Record, 13).  The

claimant stated that she returned to see the plant nurse in August,

when she pulled a hunting bow about halfway back and her shoulder

popped.  She stated that she then when to work on Monday and after
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about half the day the pain was so bad that she could not work.

She went to see the nurse(Record, 13).  The claimant stated that

when she pulled the bow back, she did not experience any new

symptoms, just popping.  She stated that her shoulder had not hurt

that week, it just popped.  She stated that the incident happened

on a Saturday, and she went back to work on Monday.   She stated

that the plant nurse iced her shoulder and sent her back to the

line(Record, 14).  The plant nurse then sent the claimant to the

doctor.  She went to see Dr. Westbrook in Ozark(Record, 15).  The

doctor took an x-ray and sent her to physical therapy for a week.

Dr. Westbrook’s notes from August 7, 2012, state that the claimant

had shoulder pain since August 5, 2012.  The notes reflect that the

claimant had felt a pop while shooting a bow(Claimant’s Exhibit No.

1, p. 1).  Dr. Westbrook noted that the claimant might have

shoulder strain or a rotator cuff tear(Claimant’s Exhibit No. 1, p.

1).  The claimant was sent to physical therapy and taken off

work(Claimant’s Exhibit No. 1, p. 2-3).  The plant nurse’s notes

reflect that the claimant reported that she had injured her

shoulder outside of work(Claimant’s Exhibit No. 1, p. 4).  The

claimant stated that her shoulder did not get better.  She was then

sent to see Dr. Smith, an orthopedic specialist(Record, 15). The

claimant stated that she had an MRI and was scheduled for surgery.

The MRI revealed that the claimant had a cyst in the suprascapular

notch and a tear of the posterior-superior glenoid

labrum(Claimant’s Exhibit No. 1, p. 13; see also, Record, 16).  Dr.

Smith’s notes from September 11, 2012, make reference to a cyst and
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a SLAP tear(Claimant’s Exhibit No. 2, p. 1).  Dr. Smith recommended

surgery(Claimant’s Exhibit No. 2, p. 2).  In a letter dated

December 13, 2012, Dr. Smith stated that he did not feel that the

use of the compound bow was likely the cause of the claimant’s

pain.  He continued that the claimant’s repetitive work for the

respondent was more likely the cause of her injury(Claimant’s

Exhibit No.2, p. 7).  The claimant stated that she was better after

surgery, but had lost the range of motion in her shoulder.  She

stated that the surgery had helped the pain and the popping.  The

claimant added that she had not been released by Dr. Smith and was

going to physical therapy.  She stated that she had about another

four weeks left of physical therapy(Record, 16).

On cross examination, the claimant stated that she had used

her right hand to pull the bow back.  She added that the incident

occurred with the bow in August.  The claimant stated that when she

saw the plant nurse, she told him what was wrong.  She added that

she told the plant nurse that her shoulder was hurting because she

had pulled back a bow and her shoulder had popped.  She stated that

she had attributed her pain to pulling the bow(Record, 21).  The

claimant stated that she also told her supervisor that her shoulder

had popped while using her bow(Record, 21-22).  She added that once

the incident with the bow happened, she did not go back to work.

The claimant stated that she was off work on the date of hearing

due to her shoulder.  She added that she did not know when the

doctor would release her(Record, 24).
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The respondents called Billy Carter as a witness.  Mr. Carter

worked for the respondent as the plant nurse(Record, 28).  Mr.

Carter testified that he saw the claimant for the first time in

January of 2012 and the last time in February of 2012(Record, 29).

He stated that he treated her during this time period.  The witness

continued that he did not see the claimant again between February

and August of 2012(Record, 29). Mr. Carter testified that he saw

the claimant on August 6, 2012.  He continued that the claimant had

told him that she was practicing with her bow and had felt a pop in

her right shoulder.  The witness added that the claimant did not

say she had been hurting since January of 2012.  He continued that

the claimant stated she was seeing the nurse because she hurt her

shoulder pulling her bow(Record, 31).  The claimant also called

Dannie Woodard as a witness, a supervisor for the

respondent(Record, 37).  The witness stated that the claimant told

him she had hurt her shoulder pulling a bow(Record, 37).  He added

that the claimant told him the incident happened over the weekend

at home.  The witness stated that the claimant did not give him any

other reason for her shoulder pain(Record, 38).

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services or results
in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”
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Additionally,

“A.C.A. §11-9-102 (4)(A)(ii) stated that an
injury causing internal or external physical
harm to the body and arising out of and in the
course of employment if it is not caused by a
specific incident or is not identifiable by
time and place of occurrence, if the injury
is: (a) caused by rapid and repetitive
motion...”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i)and(ii); See also §11-9-102(4)(E)(i)(ii).

Preponderance of the evidence means the evidence having greater

weight or convincing force.  Furthermore, in cases falling under

A.C.A §11-9-102 (4)(A)(ii), the claimant must prove not only a

compensable injury by a preponderance of the evidence but that the

alleged compensable injury is the major cause of the disability and

need for treatment. Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W. 2d 442 (1947). Furthermore, to be compensable under

the same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence.  A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C. A.
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§11-9-102(16)(B). The Arkansas Court of Appeals has addressed this

issue in previous opinions. The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the claimant testified to pain in her

right shoulder.  She stated the pain began in late January of 2012,

just weeks after beginning her employment with the respondent.  The

claimant was treated with ice and pain medication in January and

returned to work.  She stated that she thought her pain was the

result of sore muscles from her work.  She has had surgery for a

cyst and SLAP tear.  While she stated that she had pain in January

of 2012, the plant nurse testified that after February of 2012 he

did not see or treat the claimant again until August 6, 2012, after

the incident with the bow. The claimant testified that she had

shoulder pain after pulling a bow.  The medical records submitted

make no mention of pain in January of 2012.  In fact, they mention

pain related to the pulling of the bow in August.  The plant nurse

also stated that the claimant did not tell him she had an injury on

the job in January of 2012.  While Dr. Smith, at the request of the

claimant, states that the claimant’s injury is “likely” from her

work for the respondent, he does not state this with a reasonable

degree of medical certainty.  While there are objective medical

findings and testimony related to the claimant’s shoulder injury,

there is nothing to connect them to her work for the respondent.
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In fact, the claimant was not taken off work until August of 2012

and gave no reason for her shoulder pain except the pulling of a

bow in August of 2012.

Here, as in Ford, there was no connection between the

objective medical findings and any specific incident or gradual

onset of pain or injury between January 15, 2012, and August 5,

2012.  Additionally, the claimant’s alleged compensable injury is

not the major cause of her disability or need for treatment.  This

claimant made several statements that her shoulder pain was caused

by pulling a bow and not caused by work.  There is nothing in the

evidence submitted to convince the Commission otherwise. 

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Additionally, to

be compensable under A.C.A §11-9-109(4)(A)(ii), the claimant must

prove that the alleged compensable injury is the major cause of her

disability and need for treatment. Here, while there are medical

findings that reflect that the claimant has a shoulder condition,

none of them connect the shoulder injury to a specific incident

while the claimant was working for the respondent.  The claimant

testified that such an incident occurred in January of 2012;

however, there was no further evidence presented to support such a

finding.  Furthermore, the claimant has not presented evidence that

her condition was the result of rapid and repetitive work for the

respondent.  Dr. Smith, did note that he felt the claimant’s

condition was “likely” caused by her work.  I have considered Dr.
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Smith’s opinion, and cannot find it credible in light of the other

evidence presented.  Clearly, this claimant has a shoulder issue,

but it appears to have been caused by her use of a bow and not from

either a specific incident or from rapid and repetitive work for

the respondent on or between January 15 and August 5, 2012. 

The claimant has not proven that she suffered a compensable

shoulder injury either from a specific incident or from rapid and

repetitive work on or between January 15, 2012, and August 5, 2012.

Having not found that the claimant suffered a compensable injury,

the issues of medical treatment and attorneys’ fees are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by preponderance of the

evidence that she suffered a compensable injury to her

shoulder on or between January 15 and August 5, 2012.

She has failed to prove that she suffered an injury on a

specific date or through rapid and repetitive work for

the respondent.  While there are objective medical

findings that the claimant has a shoulder injury, there

is no evidence to connect the condition to her work for

the respondent.  Additionally, there is no evidence to

support a finding that the injury alleged is the major

cause of the claimant’s need for treatment.

2. Since the claimant has been found to have not suffered a

compensable injury, the issues of medical treatment and

attorneys’ fees are moot.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                                      AMY GRIMES
                                         ADMINISTRATIVE LAW JUDGE


