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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 7, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  The claimant

withdrew his claims of unpaid medial bills and additional medical treatment.  
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The testimony of John Walters and Betsy Fox coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION

John Walter, the claimant, with a date of birth of June 13, 1938, obtained his GED and 

later attended three (3) years of college at Baptist Bible College in Springfield, Missouri between

1959 and 1972.  The claimant attended was a three-year course of study which resulted in receipt

of a degree/certification for a pastorate – Minister.  The claimant worked for respondent-

employer in the middle to late 2000s and suffered a work-related injury. 

After getting his GED, the claimant served in the Marines for three (3) years as a machine

gunner.  Thereafter, the claimant’s first civilian job was as a warehouseman in the employment

of Kroger in Little Rock/North Little Rock.  The warehouseman job was a physically demanding

job which entailed pulling orders.  The claimant later moved to California where he worked for

Quaker Oats unloading boxcars of dog food and other items for three (3) years.  The claimant

later worked for an insurance company in St. Angelo, Texas.  The claimant added than he felt a

call to the ministry, and in 1965 started working some as a pastor.

From 1965, the claimant worked as a pastor, both part-time and full time at churches, in a

number of different states.  The claimant continued to work regular jobs while working as a

pastor.  The claimant worked as a car salesman in Springtown, Texas.  The claimant also worked

in a grocery store in Grainger, Texas, unloading trucks and stocking shelves.  The claimant

worked for Frito-Lay while in Bible college in Missouri.  

In the 1990s the claimant worked at a grocery store in Jacksonville, Arkansas.  The

testimony of the claimant reflects that he managed a small motel in the Jacksonville area  at the
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same time while his wife managed the grill.

The claimant elaborated on the circumstance surrounding his decision to moved to

Marion, Arkansas:

     My son-in-law and daughter had a baby that was premature and
had to have open heart surgery, and my wife had gone down there
and I was still living in Missouri, and I would go back and forth. 
So, finally I just moved down and did some contract work until I
got the job for Lindsey. (T. 15).

The claimant secured the job with respondent-employer on September 11, 2007.  The claimant

explained that he performed contract work for respondent-employer before becoming an

employee of same.  

The testimony of the claimant reflects that when he became an employee of respondent-

employer his job was that of maintenance manger.  The claimant testified that respondent-

employer is a two hundred and forty apartment complex.  The claimant testified that he was paid

seven dollars and fifty cent ($7.50) per hour.  The claimant offered that there may have been

some overtime.  The testimony of the claimant reflects, regarding the number of hours he worked

per week:

     I worked nearly every week.  I was on call twenty-four hours a
day.  If they had an emergency arise, you went to it and took care
of the emergency, and I’d work about fifty hours a week. (T. 15-
16).

As to whether he was paid for any of the hours that he worked in excess of the forty-hour week,

the claimant testified:

     No.  There might have been one or two here or there, but
basically, no, sir. (T. 16).

The claimant offered that he was basically paid three hundred dollars ($300.00) a week.  In
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addition to the afore, the claimant testified regarding a type of bonus he received:

     Yes.  If the complex was full or all the apartments was rented,
you’d get so much a door, which amounted to a hundred and eighty
dollars every two weeks. (T. 16).

The testimony of the claimant reflects that the afore amounted to an additional ninety dollars

($90.00) per week, which he always received, noting that the complex was always full.  The

claimant testified that respondent-employer also provided him a free apartment, which rented for

five hundred fifty dollars ($550.00).  

The testimony of the claimant reflects that following his compensable injury of June 4,

2009, he was never put back to work by respondent-employer, noting that “they would not work

someone that was less than a hundred percent”. (T. 17).  The claimant acknowledged that he was

allowed to live free in the apartment after he no longer worked for respondent-employer from

June 2009 until October 2009.  The claimant offered regarding his inability to continue to live in

the apartment after October 2009:

     Well, I couldn’t go back to work; and so, that means - - when
Lindsey hires a couple, they both are responsible for the rent, and I
feel like I understood, I had to pay half the rent and since I was no
longer pastoring, and couldn’t work, and my wife had already been
making the three hundred dollars a week, we just simply couldn’t
pay any - - afford to pay any rent. (T. 17-18).

The claimant was questioned as to whether someone from respondent-employer broached the

subject of him paying some rent:

     I don’t recall that they did, to be honest with you, but things
aren’t talked about, not even how much you make an hour or
whether you get rent or not.  You didn’t talk about any of that. (T.
18).

Regarding the mechanism of his June 4, 2009, compensable injury, the testimony of the
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claimant reflects:

     I was doing maintenance and I just completed a maintenance
job on the second floor and just right at quitting time, and I always
went ninety miles an hour, you know, and it had rained, and I
didn’t realize that the water was on the landing and my feet slipped
out from under me on the landing, and my buttocks hit about five
or six steps down the stairwell before I could get myself stopped
and I hurt my back and hip and shoulder. (T. 18).

The claimant testified that he was not immediately incapacitated following the fall:

     No.  I was - - as a matter of fact, I didn’t go to the doctor.  I just
sort of limped around and did my job.  And then, you’re required, I
understand, to go to a doctor.  So, then, when - - for some reason,
they said, “Go take a drug test,” and sent me to the emergency
room. (T. 18-19).

The above occurred about a week following the claimant’s June 4, 2009, accidental fall. 

The testimony of the claimant reflects that he was seen by several physicians before being

seen by Dr. Barrett-Tuck, a Jonesboro neurosurgeon, who referred him to Dr. Gregory Ricca,

another neurosurgeon.  The claimant was taken off work by Dr. Barrett-Tuck until he was seen

by Dr. Ricca.  The claimant acknowledged receiving temporary total disability benefits while off

work.  The claimant was referred by Dr. Ricca for a functional capacity evaluation.  Regarding

the FCE, the claimant testified:

     What led up to that, too - - what led up to that was he said
everything looked good on the film, but you say you’ve got pain
and I said, “Yes, sir, I do.”  So, then, he had me scheduled for a
Functional Capacity Exam.  And so, I went to take the Functional
Capacity Exam, and they had me to pull on an apparatus and others
you pushed on and some you lifted on, you climb steps, and I did
all I could do.  

     The very best I could, and it was painful, but I wanted to go
back to work, and I knew I had to pass this test to go back to work.
(T. 20).
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After getting the results of the FCE the claimant was not able to go back to work.   As to whether

he lost his job with respondent-employer because he was not able to go back to work, the

claimant offered:

     They - - they never would put me back to work, but I was in
limbo.   I mean - -   (T. 20). 

The claimant acknowledged that he was never fired by respondent-employer, but maintains that

he was never put back to work.

The claimant moved back to Missouri.  The claimant maintains that his physical

condition has deteriorated since he underwent the FCE.  The claimant’s testimony reflects,

regarding his basic daily activities:

     Well, I take the trash out, and I no longer can - -I tried to ride
the riding lawn mower to mow the yard and my wife had to do that. 
I do help in the house now because my wife is becoming more
incapacitated.  I do the laundry. (T. 21).

The claimant does not look for work and has not done so since being back in Missouri.  

The claimant testified that he has continued his medical treatment.  The claimant offered

regarding the afore:

     I had physical therapy in Warsaw.  I had - - I went to a pain
clinic there in Clinton, and that was the one - - the one with the
stimulator, and I was hurting so bad then, I would have agreed to
anything.  And so, I went back to the neurologist, because you have
to go to a neurologist, and he’s the one that tells you to go where. 
So, I went back to the neurologist, and he wanted me to go to a
different pain clinic, which was there at the University of Kansas. 
So, I went to the pain doctor there, and I talked to him about the
stimulator, and he said that there’s other things he’d try before I go
to the stimulator.  And so, he had me come in and give me an
epidural on the left side and that took care of the - - I couldn’t walk
on the left side, I couldn’t stretch out at night, or I had to sleep in a
recliner. (T. 22). 
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     The claimant confirmed that he no longer desires the spinal stimulator in the treatment of his

injury.  The claimant added regarding the afore:

     Because - - what I understand, the stimulator has to be in there
and it’s - - I mean, you’re limited to shower or anything else is
what I understand, but my pain at the time was so bad in my left
leg that I wold have took it in a minute, but since that’s no longer a
problem - - the other pain is bad, but that was intolerable.  (T. 22-
23).

The claimant’s testimony reflects regarding the location of his other pain:

     Yes, sir.  My low back and it seems to be between my low back
and hip there.  I was in yesterday and they were running some tests
on me to see - - 

     KU Medical Center

     In Kansas City, Kansas, and he give me some injections, the test
is, and then, you record every hour what your pain is, and then,
they determine on that as to whether that was effective or not.  I’ll
go back on the 15th and they’ll give me another one, and I’ll record
that again the pain zero to ten, and then, if that didn’t do any good,
then, I’ll know that they won’t give me something permanent in
there.  So then, I’ll go back after that, I understand, and then, if
those work and this one they gave me yesterday seemed to help. (T.
23).

The claimant explained why he has not actively sought work since moving back to

Missouri:

     I know I can’t do it, and there’s no sense in sitting down talking
to someone about a job when you know that you can’t do what
needs to be done. (T. 24).

As far as working as a pastor, the claimant offered:

     Pastoring is more than just bringing a message or teaching a
class.  If a pastor needs to do counseling in homes a lot of time,
door-to-door visitation, different activities the church would have
involving all of those, it takes - - and I knew that my health had
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deteriorated to where that I simply could not do a job effectively,
and if I can’t do something right I don’t want to do it and let
someone else get in and do the work of the Lord for me. (T. 24).

The claimant testified regarding the source of his income:

     I get eight hundred and sixty or something - - between the wife
and I, we get around thirteen hundred dollars a month, thirteen
fifty, something like that a month, social security. (T. 24). 

The claimant maintains that the above is insufficient for him to live on, and that he needs to work

to make money, however he is physically unable to do.  The claimant testified that he would like

to work if he could.

The claimant discussed other major injuries or aliments that he has experienced over his

lifetime:

     Yes.  My lung blew out or collapsed, and what they said, it was
like a tire blow out. (T. 25).

The afore occurred in 1960, and claimant underwent surgery in connection with same. 

Additionally, the testimony of the claimant reflects:

     I had hurt both knees when I was in the Marine Corps, and I got
a - - they give you a severance pay.  It was an honorable discharge
of medical conditions or medical under honorable conditions, one
of the two. (T. 25).

The claimant also sustained an injury in a fall while working at the motel in Jacksonville,

Arkansas.

     Yes.  The owner of the motel had - - was having some problems
at the grill where my wife worked and needed a ladder, and I - - he
asked if I’d go get the ladder; and so, it was over on my property
on the motel part. (T. 26).

The claimant maintains that he did not suffer any permanent disability for the injury with the
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ladder. 

The testimony of the claimant reflects that before the June 4, 2009, compensable injury,

he enjoyed hobbies of playing card, hunting and fishing.  Claimant asserts that since the June 4,

2009, compensable injury he has not been able to hunt, and does not recall actually fishing. 

Contrary to information contained in the physical therapist’s notes, the claimant testified, “I just

don’t recall fishing”. (T. 28).  

The claimant has been deposed by respondents on two (2) occasions.  During the

December 2010, deposition the claimant was asked if he had ever suffered any injuries from a

motor vehicle accident, and responded that he had not.  During cross-examination at the time of

the hearing the claimant testified:

     I don’t - - I had a motor vehicle accident on June the 13th , it was
my birthday, I think it was, that totaled the van out, and it had a
contusion-like on my shin.  And the highway patrolman - - I
declined going with an ambulance if I remember right, and I went
to the emergency room, because the patrolman said I needed to go. 
So, I went to the emergency room , and the doctor just walked in
and looked and had me stand up and he left, and that was about it,
sir. 
(T. 30-31).

The claimant disputes that he complained about low back pain at the time he presented to the

emergency room.  The claimant testified that he had no recollection of receiving treatment for his

low back between 2005 and 2007 at Wetzell Clinic .  The claimant offered, regarding the

documented prior low back complaints:

     No, sir.  It’s just that I don’t remember a lot of those things and
it’s not being - - things happened last week I don’t recall. 

     When you give me a deposition I answered to what my
knowledge was or my remembrance was, sir. 
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     And I was as honest as the day is long.  If it’s a discrepancy
there, I did not remember it, sir.  (T. 33-34).

The testimony reflects that following the FCE the claimant was released by Dr. Ricca to

return to work within a moderated range of activity.  The claimant confirmed that the restrictions

placed on his employment activities by Dr. Ricca have not been changed.  The claimant has

undergone another low-back MRI and a CT scan of his low back since he has been in Missouri. 

The claimant confirmed that surgery is not an option, adding:

     The doctors have said that, and I don’t really want the surgery.  I
just want my back where it don’t hurt. (T. 37).

The claimant continued:

     Dr. Gabbert was the first one to say that he didn’t think surgery
would be an option.  Then, I went to the neurologist, and the
neurologist asked me what I wanted to do.  I said, “I want my back
to stop hurting.”  And that’s when he sent me to physical therapy
and that didn’t help.  And then, he sent me to a pain clinic, and
that’s where they - - Dr. Haake, I think it was, and they declined
the stimulator.  At that time, I was under extreme pain and weeks
and weeks went by and I finally got an appointment back with Dr.
Arnold, I believe it is, and then, he wanted me going to the pain
clinic there at KU.  And so, I went to Dr. Sayed, whatever his - - I
believe it is, and they give me an epidural on the left side, and I
was back in - - I developed - - still couldn’t - - had a hart time
walking.  I’d was on crutches and a wheelchair, developed a blood
clot from unable to move around and sit in a chair so long, but I’m
back to Dr. Sayed again and he give me some - - I had to go off a
blood thinner, Coumadin, long enough to get the other epidural and
it hasn’t done any good. (T. 37-38).

While conceding that the treating physicians have not said anything about what was causing his

pain based on the MRI and CT scan, the claimant added:

     No.  But you know it’s a mystery to me why something doesn’t
show up as much pain as I have. (T. 38).
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The claimant maintains that it was his understanding that he could not return to work for

respondent-employer at anything less than a full and complete release from the doctor.  The

claimant’s testimony reflects, regarding the afore:

     Well, one of the ladies at HHR or H something there at Lindsey,
I was communicating with, and she had said, “Well, Mrs. Leach
said you have to be.”  The word was we wouldn’t hire you for” - -
back up a little bit, “hire you for - - back to work with any limited
disability.” 
(T. 38-39).

The testimony reflects that Diane Leach was the manager at the Marion complex.  The claimant

continued:

     I was asked to go back to work under full, but just do light
work, if this is the lady, and I didn’t feel I could do - - go back to
work full, and then, just do light work, because I’d be saying I was
able to go back to work and being dishonest with the company, and
saying that I was able to go back to work when - - and even just do
anything else light. 
(T. 39). 

The testimony of the claimant reflects that after his release by Dr. Ricca to return to work within

the moderate work restrictions, he was tendered work by respondent-employer, explaining:

     Not to come to work under those restrictions.  I can go to work
at full capacity, but I could do other things that was not as heavily
required. (T. 40).

In reconciling his earlier testimony with the above, the claimant testified:

     No, they - - I was supposed to go to work at full capacity, but
only do something else.  Full capacity on paper, but then, lesser
work actually on the job. 

     Well, just like there’s nothing wrong, it’s like you’re full - -
able to go back to work, and I wasn’t. 

     It means doing the job of maintenance of putting in ceiling fans,
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getting under sinks and doing garbage disposals or getting into the
dryers and tearing them apart and replacing them. 

*          *          *

     My understanding is, that’s the requirement for a maintenance
man. (T. 40-41).

As to what respondent-employer required of him following his release to moderate work activity

by Dr. Ricca, the claimant offered:

     I don’t know.  If they want me to go back to work under false
pretenses, I’m not going to do that.  I’m not going to go back to
work full, and then, tell on paper that I’m - - nothing wrong with
my back, I was able to go back to work when I - - and I actually
could not do that.  So, I just felt like if I could not do that, and I
told - - if this is the lady here, I told her on the phone about it. (T.
41).

The claimant acknowledged that he continued to pastor from the time of the June 2009

accident until he moved back to Missouri in October 2011.  The claimant testified that he quit the

job as pastor because he could not handle the corresponding responsibilities that went along with

the ministry.  The testimony of the claimant reflects that it was difficult for him to stand to give

the Sunday morning and Sunday evening services, which could last thirty minutes each.  The

claimant testified that he made accommodations as far as the Wednesday night Bible study where

he would sit in a chair and give his message or his lesson from a lectern.  The claimant’s

testimony reflects that he got down to once a week for the door-to-door visitation, and that

“sometimes it wasn’t even once a week”. (T. 42).  The claimant elaborated on the mechanics of

the door-to-door visitations:

     You had some names and would go to different apartments or
houses or wherever the person may live, the prospect, talk to them
about their need to get involved in church, if they were active in
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some other church, then, that was fine, but we would try to find
folks who were not active in church. (T. 42-43).

The claimant testified that Dr. Ricca was aware that he was a minister while he treated

with him.  As to whether Dr. Ricca ever directed him to refrain from performing his ministry

duties, the claimant testified:

     No, Dr. Ricca, I don’t know if he goes to church or involved or
know what a ministers does.  That was never discussed, but you
don’t have to have a doctor or anybody tell you what your
capability of doing when you know your body will not do it.  You
can cut corners, I’m sure, here or there and get by, but I just go to
where I could not do what the ministry, I felt like, to do it justice;
so, I asked the church to accept my resignation and get a minister
that could do the work. 
(T. 43-44).

Regarding the conclusion of the FCE of his ability to sit or stand on a constant basis, the

claimant testified that he disagreed with same, adding:

     Then, I might have been able to, but not - - my back and my hip
has gotten much worse since then, sir. (T. 44).

The FCE was performed on June 29, 2011.  The claimant resigned his position as pastor of the

church in October 2011.  The claimant’s testimony reflects that he did not request the church to

accommodate his restrictions from the June 4, 2009, compensable accident, adding:

     No.  They possibly would have allowed it, but as I told you in
the deposition that I’m not one that can sit and preach.  I’ve always
been one over the thirty-five to forty years as a minister that I move
about as I speak and preach, and I just can’t sit and preach.  I’m not
a teacher-preacher.  I’m a preacher-preacher. (T. 45).

Betsy Fox, the director of Human Resources for respondent-employer, testified that she

has been so employed nine and a half years.  Ms. Fox testified regarding her knowledge of the

present claim:
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     My knowledge of the claim is that the claimant, Mr. Walter,
was working at the Fairways at Marion, and this may not be
relevant here, but he actually was not employed by Lindsey
Management Company.  He was actually employed by Fairways of
Marion. 

     Lindsey Management Company manages about a hundred and
thirty properties; however, we do not own them. 

     So, that’s probably not relevant here, but - - so, he was
employed by Fairways of Marion and he reported that he had - - his
manager - - his supervisor/manager, Diane Leach, had reported that
he had reported to her that he fell on the stairway due to it being
wet.  We didn’t have any reason to dispute that; so, we just went
through our normal - - filed a claim with Farmers, who is our
workers’ comp carrier.  And we went through the protocol, which
was to have the employee be seen.  Now, they do have the option
of refusing.  We just make sure they know that it’s there for them.

     An employee who reports that they have been injured at work. 
We don’t force them to go seek medical treatment. 

     But we turn in every claim that’s reported, and sometimes it
may just be for just reporting purposes only, notice only. 

     So, that way they can go back if, in some cases, you know,
when the pain comes later, it’s reported with the carrier.  So, we
just went through our normal process with Mr. Walter’s claim, and,
you know, like he testified, he went through the drug test, which is
- - post-accident drug testing is part of our policy.  We filed it, and
then - - at that time, then, the case manager or claims adjuster takes
over the case.  We no longer - - we don’t make any decisions on it
as most of you-all know.  So, at that - - and Ido have others in my
office who handle the workers’ comp claims.  When it gets to the
point of where an employee has been released but not for full duty,
there are some times we can accommodate it, and there’s some
times we can’t. 

     It depends on their position, depends on the property that
they’re working for and how much other staff there is.  So, that’s
where I really - - I had knowledge of the claim, but I didn’t really
play the active role until we got that release.(T. 47-49).
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Ms. Fox noted that the claimant was released by Dr. Ricca in June 2011.  

Ms. Fox confirmed that Dr. Ricca released the claimant to work restrictions within a

moderate level of activity was based on the results of a June 29, 2011, functional capacity

evaluation.  After obtaining the results of the FCE Ms. Fox testified regarding her contact with

the claimant:

     Well, I received a copy - - we received a copy for his file from
our Farmers Claim Adjustor and - - because I can’t evaluate, I can’t
respond to whether we have that type of work.  We can
accommodate it or not until I actually see it.  So, at some point in
July, I received that and I remember the chart, it - - you know, he
was labeled as medium.  He was released to perform medium
duties, and it gave the lifting, twenty to fifty pounds, I think, and
that may not be exactly right, but it was just some kind of thing it
said he could stand or walk or sit or whatever; and so, I had that
now.  And I called Mr. Walter - - well, first of all I called his
supervisor, the regional supervisor, who was actually Ms. Leach’s
supervisor.

     I talked to him.  His name is Trevor Tompkins.  I talked to him
about Mr. Walter’s restrictions.  And it just so happens that the
Fairways at Marion is right across the street or right in the same
vicinity as the Greens at Marion, an apartment property.  So, there
were two properties right there together.  Now - - and that’s what I
discussed with Mr. Tompkins.  I - - in looking at the restrictions,
what I had discussed with the regional supervisor, Mr. Tompkins,
was, “Do you think we could accommodate this restriction by
having Mr. Walter keep the grounds?”  You know, where he
wasn’t anymore required to change the light bulbs and the hot
water tank, whatever he - - 
(T. 50-51). 

The testimony of Ms. Fox reflects that the positions that the claimant and his wife held

were those of Assistant Managers. Specifically, Ms. Fox testified regarding the afore:

     He wasn’t a maintenance manager.  His title - - he was hired as
an Assistant Manager and he left as an Assistant Manager. (T. 51).
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Ms. Fox testified regarding the claimant’s job responsibilities prior to the 2009 incident:

     He would perform maintenance and again, different properties
have different, we don’t - - that manager who was at that property –
some of our Assistant Managers or even maintenance personnel are
able to change a hot water tank.  They’re not required to, but some
of them do.  So, mainly a maintenance technician or even an
Assistant Manager in Mr. Walter’s role are to do the same kind of
maintenance you would maybe try to do in your own home. 
There’s just a whole lot more - - two hundred and forty homes to
do it in. 

     So - - and those are the type of things - - like I said, some
people carried it further.  I don’t know really what Mr. Walter was
capable of doing or what he normally did.  I would say whatever he
testified to is true. (T. 51). 

Ms. Fox continued, regarding efforts to accommodate the claimant’s restrictions following his

release by Dr. Ricca:

     So, what Mr. Tompkins and I came up with was that if he could
keep the grounds clean, that would certainly still be very important
to the property, because curb appeal is what - - you know, that’s
still very - - an important role for someone to play.  So, if that,
indeed, wasn’t enough for a full-time job, then, we had that second
property, The Greens at Marion.  And like I said, we don’t always
do this.  But we thought that we could in this case, and in
performing the duties of a grounds keeper, we weren’t going to
change his job.  He was still going to get to be an Assistant
Manager.  He just was - - we were changing the type of his job at
that property, which we certainly - - they vary at all of our
properties. (T. 52).

Ms. Fox elaborated on the specific tasks of the grounds keeper position:

     A grounds keeper would utilize golf carts to be able to move
around the property for our employees.  So, if they’re, you know,
picking up the grounds, that would have involved partly walking,
standing, sitting.  And we had even talked about getting him one of
those, I don’t know what you call them, but where you can actually
pick things up without bending all the way down. 
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     Yeah, a grabber or whatever you call it. 

     A little grabber.  Uh-huh.  (Witness nodding head up and
down.)  A gripper, and the would have been a very easy way to
accommodate.  And I will tell you this, I have never had a back
injury at all or, you know, any pain to speak of, but my Grandfather
did; and so, when I was putting this job together, I remember
playing cards with him and I remember he would sit there for a
while, and then, he’d have to stand up.  He gardened a lot, but he
had to move.  He had to do different things.  So, he - - sometimes
in order to keep his pain under control, he sat some, he stood some,
he walked some, he’d bend over some.  But that’s what I was
thinking when I was thinking about Mr. Walter, is this way he
could decide when he drove the golf cart, when he got out of the
golf cart and actually walked, when he actually bent over, we have
to pick up - - well, you can imagine on the grounds of an apartment
property, trash, you know, it’s an all-the-time job.  And so, that’s
what we had come up with, and he could also - - of course, we’d
get apartments, vacant apartments ready for new residents and we
call them make-readies; and so, we have a cleaner, we have a
painter come in, carpet cleaners, all those things when someone
moves out.  And then, before the resident moves in, what we - -
what our Manager are supposed to do is either they go or their
Assistant Manger goes to or someone does, but any employee that
they can really depend on goes and checks out the apartment to
make sure that it’s make-ready.  I mean, it’s ready for that new
resident.  We don’t want them coming in and being disappointed or
finding things that should have been corrected and weren’t.  So,
that would have been a great job, and I’m sure Mr. Walter probably
already did that some, but he could have continued to do that, and
could have even driven to apartments [used the golf cart].

     Yes.  Yes.  And so, that was - - that had been agreed on before I
- - that was after I got the Functionality Test results from the case
workers - - from the Farmers Claims Adjustor.  Then, I called Mr.
Walter.  I think I had to leave a message.  He called me back, and
we talked about this.  And I told him what we had come up with
and, you know, he talked about the - - he did remind me about the
stairs, and I said, “If you can’t - - if on any given day, you can’t
climb the stairs” - - and the only reason he would be doing that is
to check a make-ready upstairs, because they were two levels, “that
would be alright.”  Basically, we were really just going to depend
on him to keep the grounds, but nobody was going to be telling
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him what to do, you know. 

     And so - - and we trusted that he could do that.  We had no
reason to believe he wouldn’t do that. (T. 52-55).

The testimony of Ms. Fox reflects that the claimant would have continued earning the same

wages, to include the rent-free apartment, had he taken the grounds job.  Ms. Fox added:

     And then, the bonus that has already been discussed, the bonus -
- we weren’t going to change his position, his job title, his pay, his
bonus opportunity.  We were simply going to change his job task. 

     And it wasn’t a diminished job; it was a very important job for
the property.

     We would just have to - - where we hire a groundskeeper now,
we would just have to - - we wouldn’t hire - - we may hire an extra
maintenance man instead of having a groundskeeper.  It would
have worked fine for the property, and I was - - I discussed it with
Mr. Walter and he just kept telling me that he didn’t feel he could
function to the level he needed to, and I kept - - and I was saying,
“Well, you know, you would be able to sit, you would be able to
stop and walk when you needed to if it started hurting.”  You
know, do different things and be in different physical stances or
sitting situations where I was hoping that would help him
accommodate.  I mean, one of the things we don’t want to do when
we bring someone back is impede their recovery or injure them
further.  I mean, you know, so, we are careful when we bring
somebody back.  (T. 55-56).

Ms. Fox testified regarding the claimant’s ultimate response to the job offer:

     He just told me he didn’t - - he was in so much pain, he did not
feel that he could do it, and he told me that his wife was putting
liniment on his back every night and that he just was in constant
pain.  He mentioned something and - - about not being able to - -
that it would just be too much of a - - I’m sorry, I can’t think of the
word.  The expense to him would be too great if he tried to do that,
it would - - the consequences, that’s what it was, would be too
great.  And I assumed that he meant it would make it painful for
him.  So, what I did then, I told him - - I think I may have talked to
him on a Friday.  Anyway, I asked him to think about it, because I
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did explain to him - - you know, I did let him know that this was
much less than what his doctor had released him to do, but that it
would still help the property very much. (T. 56-57).

The testimony of Ms. Fox reflects that the claimant did not attribute his decision to reject the job

offer to any recommendation of a treating physician:

     No, he did not.  In fact, you know, we did discuss the fact that it
was even less than what his doctor released him to do; and so, he
didn’t want to - - I mean, he kept telling me he couldn’t - - he just
thought the consequences would be too great.  And I believe that I
asked him to think about it.   And so, I left it with him to call me
back, to give it some thought and call me back and I think I even
said, which is kind of standard for me, “Tell me what you think
you can do, you know.  I don’t know that I can accommodate it, but
maybe you could help me out here and tell me what you think you
could do.”  So, he agreed, he would call me back, and he did, and
he - - he just told me he didn’t think he could to it. (T. 57).

Ms. Fox testified that the clamant relayed his response to the job offer toward the end of July

2011.  Ms. Fox continued:

     And he did call me back, and I did tell him, I said, “You know, I
don’t make the decisions about workers’ comp.”  But I would
advise him to call his adjuster, because it may have negative
consequences for him if he turns down the work, and again, I’m
not - - I mean, I was really trying to work with him.  They’re a
lovely couple, and it would have been fine. You know, I mean, the
property would have done fine with it if he could have functioned
in that role, we would still all - - everybody - - it would be a win-
win.

     And so, I did advise him of that.  I said, “I don’t know that we
can hold a position for you either.”  But then when he declined, we
really never did anything.  I mean, we weren’t - - you can’t - - we
can’t make somebody come back. 

     And I certainly don’t want to imped anybody’s recovery, but I
just felt like we had come up with a really, really good option for
somebody who had had this type of injury? (sic) (T. 58).
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The testimony of Ms. Fox reflects that Mrs. Walter’s job was not impacted by the

decision of the claimant to decline the job position.  Ms. Fox testified that Mrs. Walter continued

on in her position until she submitted her letter of resignation on October 2011.  Ms. Fox offered

regarding the reasoning for the resignation of Mrs. Walter:

     Just to - - she was ready to retire, and she was real appreciative
of the opportunity.  We were real appreciative of her dedicated
service to the property - - to the Fairways and to my knowledge,
there was no - - it was all - - certainly eligible to retire, and gave
proper notice. (T. 59).

Ms. Fox denies that Mrs. Walter was forced to leave the job because of the claimant’s refusal to

accept the modified work.  Further, Ms. Fox denied that the claimant and Mrs. Walter were

required to pay all or a portion of their rent after the claimant rejected the modified work.  The

testimony of Ms. Fox reflect that the claimant and Mrs. Walter never had to pay rent up until the

time that they left in October 2011.

During further direct examination, the claimant asserted that the groundskeeper job was

not mentioned to him.  The claimant maintains that his understanding of the job that was offered

to him was not that described by Ms. Fox.  The claimant’s testimony reflects regarding the job

offered to him:

     I come back and they had a real, real high appliance problem,
and none of the guys could fix them.  The stackers - - they just
could not get them fixed, and I had the knowledge and the ability
to fix them.  When I was working to fix the stackers, it’s a washer
with a dryer on top of it.  It’s called a stacker.

     And you have to pull the tub, the front, the door, the tub and all
to get to the motor, to get to the integral parts of it, and the guy just
could not get it down.  And their appliance replacement was
getting very, very expensive, and that was what I was to be
expected to do.  That was my understanding. (T. 61).
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In response to the above testimony of the claimant, the testimony of Ms. Fox reflects:

     Yes, sir.  I don’t even know anything about what he’s talking
about.  I mean, I do understand that we have washers and dryers in
apartments, but that would be one of the harder things that our
maintenance people do as far as - - I mean, I don’t really know the
in’s of that, but that would certainly not be a light duty at any one
of our properties.  That would never be considered at all, and I can
testify with all honesty that that position was talked about.  It was
prepared ahead of time, after we got the Functionality Test between
myself and the regional supervisor and like I testified before, I have
to make sure that we’re not going to interfere with the injured
employee’s recovery, at the same time making that the property can
still benefit from that employee returning to work.  And, you know,
I do recall Mr. Walter saying, you know, he just couldn’t do near
what he had done before, and I do recall telling him that hat was
okay.  I had talked to the supervisor. He would still be very
beneficial in that position.  I mean, the same position, but those job
tasks assigned to it, and it was an easy fix for us, because whereas
we might hire a groundskeeper, instead we might hire an extra
maintenance person for that position.  It - - but I will say this, that’s
me being with the company almost ten years and managing a
hundred and thirty properties, being able to fix appliances is not a
requirement of a maintenance person’s job.  If they know how to
do it, that’s great, but that’s not something that we would ever just
pinpoint and say, “We’re going to use this as light duty.”  I can’t
think of anything that would be more illogical, and I would never
do that. 
(T. 62-64).

The testimony of Ms. Fox reflects that the conversations that she had with the claimant

were after she received the results of the FCE, and that she felt the position offered was within

his capabilities.  As to her opinion of the claimant’s ability to perform the groundskeeper job

based on his testimony during the hearing, Ms. Fox testified:

     I can’t agree, because I don’t - - I mean, like I said, when
there’s, and I’m only saying what I know from watching my
grandfather.  So, I do know that back injuries can be painful, but I
also know that whether you’re at home or whether you’re at work
the - - you have to sit, you have to stand, you have to walk, and
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that’s what we had designed for him - - for Mr. Walter, which
fortunately, we could do that and the property still benefit from
him.  So, you know, we weren’t trying to tell him that he could - -
would have to walk down to the furthest unit away; I mean, he
could walk - - (T. 64-65).

Ms. Fox continued:

     I don’t - - I mean, all I know is I’ve heard testimony that
nobody’s changed what was returned on the Functionality Test. 

*          *           *

     I would think he should be able to [do the job offered in 2011]. 
(T. 65).

The medical in the record reflects that on January 4, 2011, the claimant underwent

operative procedures of bilateral decompression at L2-3 from a right-sided approach,

decompression at L3-4 on the right, partial open reduction with Gill procedure, pedicle fixation

with Malibu instrumentation by Sea Spine, posterior lumbar interbody fusion (PLIF) with

structural allograft and morselized local auograft at L5-S1, under the care of Dr. Gregory F.

Ricca at NEA Baptist Hospital. (CX #1, p. 60-62).  A June 17, 2011, clinic note of the claimant’s

visit to Dr. Ricca reflects, in pertinent part:

Mr. Walter said: “I’m doing a little better.”  He still has some pain
across his low back.  He does not have the pain he had before
surgery into his LEs......He said that “the right hip gives me a lot of
trouble.  Several years ago it rotated forward.  Six weeks of PT did
not help his right hip.  He saw an orthopedic surgeon before he saw
Dr. Tuck or me “and he thought it would correct itself..........He
does apartment maintenance that requires him to pull refrigerators
up stairs.  He also has to replace fans over his head, work under
sinks, etc.  He does not think he (sic) do that........
His pre-op and post-op ODI/VAS are: 46%/5 and 56%/7
respectively.  He said that if he had to make the decision again, he
would have surgery.  I still have some pain but not as near severe. 
Without a doubt I’d have surgery again, it I had to do it over.
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*          *          *

Mr. Walter does not appear to be in pain.  He is able to get up from
a chair without apparent difficulty.  His low back has a well-healed
midline incision.  No spasms.  Good ROM.  GAIT: is normal. 
Able to toe walk, heel walk and squat bilaterally.  SLR is negative
bilaterally. FABER is weakly positive on the right and negative on
the left. Motor is intact in the LE s to manual motor testing.
Sensation is intact to light touch in the LE s......................................
STUDIES: I reviewed the AP and Lateral Lumbar x-rays with
flexion/extension and Ferguson views done at SHJ today.  These
show good alignment, good position of the snsturmentation and a
healed PLIF with pedicle fixation at L5-S1.  I showed this study to
Mr. Walter.

A:
Improved following the above surgery...........................................
DISCUSSION: Mr. Walter’s examination is benign yet he tells me
he cannot do his regular duties at work.  I think he is at MMI. 
With regards to work, based on the history he gives me, he should
be restricted to moderate heavy work.  Based on his examination
and radiographic studies he may resume full duty work without
restrictions.  Since there is a significant discrepancy between his
history and examination, I recommend an FCE to try to get a
clearer answer to what he can and cannot do.  I explained this test
to him.

P:
Other Tx:
FCE.............
I recommend RTW based on the results of the FCE...........
I believe that Mr. Walter is at MMI.

Based on the AMA Guides to the Evaluation of Permanent
Impairment, 4th Edition, Table 75, page 3/113/,part IV, D. Single
level spinal fusion with or without decompression with residual
signs or symptoms, Mr. Walter realizes a 12% partial impairment
to the whole.  
(CX #1, p. 63-64).

On June 29, 2011, the claimant underwent a functional capacity evaluation at Functional

Testing Centers, Inc., pursuant to the referral of Dr. Ricca.  The FCE report reflects, in pertinent
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part:

FUNCTIONAL ABILITIES
Mr. Walter demonstrates the ability to perform the following
activities on a Constant basis: Balance, Walk, Carry up to 10 Lbs.,
Climb Stairs, Kneel, Push/Pull 50 Lb. Cart, Reach with 5 LB.
Weight (L), Reach with 5 Lb. Weight (R), Reach Immediate (L),
Reach Immediate (R), Reach Overhead (L), Reach Overhead (R),
Handling (L), Handling (R), Fingering (L), Fingering (R), Sitting
and Standing.

Mr. Walter demonstrated the ability to perform the following
activities on a Frequent basis: Carry up to 25 Lbs., Stoop and
Crouch.

Mr. Walter demonstrated the ability to perform the following
activities on an Occasional basis: Carry up to 50 Lbs. 

FUNCTIONAL LIMITATIONS
Mr. Walter demonstrated the functional limitation during his
evaluation in the area of material handling as he exhibited the
ability to perform an Occasional bi-manual lift/carry of up to 50
lbs.  Mr. Walter demonstrated a maximal bimanual lift of up to 100
lbs. from floor to knuckle level and demonstrated maximal lift of
up to 60 lbs. when lifting to shoulder level on an Occasional basis. 
Mr. Walter also exhibited mild functional difficulty with crouching
and stooping as he performed these activities at the Frequent level
when talking into account a normal workday.  Mr. Walter
performed all other activities at a level consistent with that of an
average worker.

CONCLUSIONS
Mr. Walter completed functional testing on this date with reliable
results.

Overall, Mr. Walter demonstrated the ability to perform work in
the MEDIUM classification of work as defined by the US Dept. of
Labor’s guidelines over the course of a normal workday with
limitations as noted above.   (CX. #1, p. 65-66). 

Dr. Ricca authored a work excuse on behalf to the claimant on July 18, 2011.  The work

excuse released the claimant to return to work as of July 19, 2011, with work restriction in the
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medium work category.  (CX #1, p. 80). 

On January 6, 2012, the claimant underwent an MRI of the lumbar spine with and without

contras, pursuant to the recommendation of Dr. Tim Gabbert, D.O., who was the claimant’s

family physician, at Golden Valley Memorial Healthcare in Clinton, Missouri. (CX #1, p. 81-82). 

In a January 12, 2012, correspondence to the claimant, Dr. Gabbert relayed:

This is a letter in regard to your MRI done of your lumbar spine on
01-06-12.  The MRI showed evidence of your laminectomy and
fusion at L5-S1 with the bare and screws in place.  There was
degenerative arthritis at L2-3, L3-4, degenerative joint disease of
the facets at all levels with spurs projection into the lateral recess. 
These spurs are not causing any stenosis and nerve root
impingement is not seen. I do not feel that there is any surgical
treatment that would resolve this discomfort for you.  However, I
would recommend that if we continue to have problems, another
neurosurgeon should be involved. 
(CX #1, p. 83). 

The medical in the record reflects that the claimant was seen by Dr. Paul Arnold, a

professor in the Department of Neurosurgery at the University of Kansas Hospital –

Comprehensive Spine Center.   The claimant was seen by Dr. Arnold on March 13, 2012, and

following the examination/evaluation, the report regarding the initial visit concluded:

PLAN:   I spent some time going through the therapeutic options
with the patient.  The patient has chosen the course of physical
therapy.  We have given him a prescription for this.  He will return
to see us in 3 months. (CX #1, p. 83). 

The claimant was seen in follow up by Dr. Arnold on June 12, 2012.  At the time of the afore, the

claimant’s neurological examination was unchanged.  The claimant elected to pursue a course of

seeing pain services, which was arranged. (CX #1, p. 101).

In accordance with the above, on July 6, 2012, the claimant at Golden Valley Memorial
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Hospital by Dr. Karl J. Haake for his low back and left leg pain.  The consultation report growing

out of the afore visit reflects, in pertinent part:

    HISTORY OF PRESENT ILLNESS:
This is a 74-year-old male who had a lumbar fusion surgery done
last year and went to see his surgeon.  His surgeon stated that
anatomically everything was fixed.  However, the patient still has
pain.  The pain is actually getting worse.  He is having more
trouble walking, and he has had to start using a cane.  He has tried
medications, including Gabapentin and other anti-inflammatory
drugs, as well as physical therapy, and none of these has helped
him with his pain.  He states that the pain is primarily down the
leg.  The surgery helped with some of his groin pain but is did not
help with the pain down his leg.  He has been unable to do things
at work and this has greatly affected his daily living. 

*          *          *

PHYSICAL EXAMINATION:
General – well-developed, well-nourished white male in no acute
distress.   .    .     .     .  The back is tender over the lumbar spine
extending down to the sacrum, worse on the left side.  He has pain
with extension, and with left and right side bending.   .   .    .  
Musculoskeletal – gait is guarded, he is using a cane.  Strength is
diminished on the left side versus the right with hip flexion, plantar
flexion and dorsiflexion.  Neurological – cranial nerves II - XII are
grossly intact.  Sensation – he has hyperalgesia on the left leg
versus the right leg.  Psychological – mood and affect are normal. 
Memory is intact. 

IMAGING:
MRI of the lumbar spine was performed and this demonstrated
degenerative disc disease, as well as facet disease, was well as
evidence of the previous surgery. 

ASSESSMENT:
1. Post laminectomy syndrome.
2. Degenerative disc disease of the lumbar spine.
3. Low back pain with left leg radiculopathy.
4. Facet arthropathy. (CX #1, p. 102-103).

While the report concluded that the claimant would benefit most from a spinal cord stimulator
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trial, the same was denied by respondents #1 following a Medical Records Review of July 23,

2012, by Dr. Albert Bisson, Board Certified Physical Medicine & Rehab. (CX #1, p. 104-107). 

On August 22, 2012, the claimant underwent an MRI of the lumbar spine with and

without contras base on low back pain with left leg radiculopathy.  The radiology report

regarding the afore reflects:

CONCLUSION:
1. Evidence of spurring and bulging disc into the left lateral

recess and foramina at L4-5.  This does cause stenosis and
there may be effect on that left nerve root in the foramina. 
The narrowing appears slightly greater than a study of 01-
06-12.

2. Degenerative disc disease at L2-3, L3-4 and L5-S1.
3. Evidence of prior laminectomy and fusion at L5-S1.
4. Degenerative joint disease of facets with spurring.  This is

most advanced at L3-4 and L4-5.
5. No contrast enhancing lesions are identified. (CX #1, p.

116). 

The claimant underwent left-sided L4 and L5 transforaminal epidural steroid injections.

(CX #1, p. 120-123).  The claimant was seen in follow-up on October 18, 2012.  The Anesthesia

Pain Clinic Note regarding the afore reflects:

SUBJECTIVE: Mr. Walter returns for followup status post
lumbar epidural steroid injection.  He has acute onset of left-sided
lower extremity swelling and edema.

*          *          *

ASSESSMENT: This is a very pleasant male with a long-standing
history of left-sided lumbar radicular pain.  He has had
improvement in pain since transforaminal epidural steroid
injections, but has acute onset of left lower extremity edema and
swelling. (CX #1, p. 127). 

The record reflects the presence of the September 23, 2011, handwritten resignation letter



28

of Roberta Walter, the claimant’s wife.  In the afore, Mrs. Walter relayed that it was “now time to

retire”, and that October 7, 2011, would be her last day of employment with respondent #1. 

(R1X2).  The record also reflects the presence of an e-mail regarding contact between the

claimant and personnel of respondent-employer.  The afore reflects, in pertinent part:

WHEN ROBERTA WALTER TURNED IN HER NOTICE TO
QUIT, I ASKED JOHN WHY HE DID NOT TURN A NOTICE
TO QUIT ALSO.  JOHN SAID ON 9/27/11 THAT HE WOULD
NOT WRITE A NOTICE, HOWEVER, “THEY ARE NOT
LETTING ME GO BACK TO WORK AND I’M MOVING WITH
MY WIFE”.  I ASKED HIM DIDN’T LINDSEY OFFER YOUR
JOB BACK?  HE SAID “AFTER OFFER OF JOB I DIDN’T
THINK MY BACK WOULD TAKE IT”.

JOHN AND ROBERTA MOVED OUT OF THE APARTMENT
ON WEDNESDAY, OCTOBER 12, 2011.  JOHN AND
ROBERTA TURNED IN THEIR KEYS TO ME THAT DAY .

SO WHAT DO I WRITE ON THE SEPARATION NOTICE?

THANK YOU, 

DIANE LEACH. (R1X2). 

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 4, 2009, the employment relationship existed during which time the 

claimant sustained a compensable injury to his back, which resulted in a 12% whole body

anatomical impairment when he reached the end of his healing period on June 17, 2011. 
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3. During his employment with respondents #1 the claimant’s average weekly wages

totaled $458.75, generating weekly compensation benefits of $306.00/$229.00, for 

total/permanent partial disability. 

4. The claimant reached maximum medical improvement and the end of his healing 

period as a result of the June 4, 2009, compensable injury on June 17, 2011.

5. The claimant has failed to sustain his burden of proof by a preponderance of the 

evidence that he has been rendered permanently and totally disabled within the preview of the

Arkansas Workers’ Compensation Act as a result of the June 4, 2009, compensable injury.

6. The claimant has a permanent partial disability in the amount of 12% to the body 

as a whole growing out of the June 4, 2009, compensable injury.

7. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of June 4, 2009.

8. Respondents #1 have controverted the difference between the claimant’s 

appropriate compensation benefit rates and the rate at which the claimant was paid indemnity

benefits, both temporary total and permanent partial disability.

CONCLUSIONS

The compensability of the claimant’s June 4, 2009, work-related injury is not disputed.  

The claimant asserts that as a result of the compensable injury he was paid indemnity benefits at

an erroneous rates.  The claimant further maintains that he has been rendered permanently and

totally disabled as a result of the compensable injury, or, alternatively has sustained wage loss

disability in excess of the 12% whole body anatomical impairment.
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The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.

Compensation Benefit Rate

The claimant contends that he earned an average weekly wage of $517.90, which would 

generate compensation benefit rates of $345.00/259.00, for total/permanent partial disability. 

Respondents #1 contend that the claimant’s average weekly wage was such as to generate

compensation benefit rates of $229.00/$172.00, for total/permanent partial disability.  

Ark. Code Ann. §11-9-518 (Repl. 2012) provides, in pertinent part:

(a)(1)   Compensation shall be computed on the average weekly
wage earned by the employee under the contract of hire in force at
the time of the accident and in no case shall be computed on less
than a full-time work week in the employment. 

*          *           *

(c) If, because of exceptional circumstances, the average weekly
wage cannot be fairly and justly determined by the above formulas,
the commission may determine the average weekly wage by a
method that is just and fair to all parties concerned. 

In the present claim, the evidence discloses that the claimant earned $7.50, per hour for a forty-

hour work-week.   The claimant offered that he was on call 24-hours a day and that he usually

work a fifty-hour work week.  There is no documentary evidence presented by the parties

reflecting the claimant’s overtime earning.  The undisputed evidence does reflect that the

claimant received $180.00, every two (2) weeks in addition to his $600.00, bi-weekly salary. 

Accordingly, the afore reflects that the claimant was paid $390.00, weekly by respondents #1 in

earnings.  
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The claimant and his wife worked as a team/couple for respondents #1, and their

positions were described as assistant managers.  The evidence preponderates that the claimant

and his wife were furnished an apartment free of rent valued as $550.00, per month as a part of

the employment package.  The claimant ceased performing employment duties for respondent-

employer shortly after his June 4, 2009, compensable injury.  On June 17, 2011, the claimant was

released by his authorized treating physician, Dr. Ricca, to return to work within the restrictions

as outlined in the functional capacity evaluation, which the claimant underwent on June 29,

2011.  The claimant continued to have access to the respondent-furnished apartment through

October 12, 2011, which was date that the claimant and his wife moved from the apartment.  The

claimant’s wife resigned her employment with respondent-employer effective October 7, 2011,

for the purpose of retiring.  The evidence preponderates that the value of the respondent-

furnished apartment equated to $68.75, per week to the claimant [which was one-half of $550.00,

a month apartment or $275.00, monthly value to the claimant].

Accordingly, the evidence preponderates that the total value of the claimant’s averaged

weekly wages, pursuant to the contract of hire in place at the time of the June 4, 2009,

compensable accident was $458.75, which generates compensation benefit rates of

$306.00/$229.00, for total/permanent partial disability.  Respondents #1 paid indemnity benefits

to the claimant on the basis of an average weekly wage of $342.69, with corresponding

compensation benefit rates of $229.00/$172.00, for total/permanent partial disability. 

Respondents #1 controverted the difference between the claimant’s appropriate compensation

benefit rates and the rates at which the claimant was paid for temporary total disability and

permanent partial disability. 



32

Permanent Total Disability

The claimant asserts that as a result of the June 4, 2009, compensable injury he has been

rendered permanently and totally disabled, and is entitled to corresponding permanent total

disability benefits.   “Permanent total disability” means the inability, because of compensable

injury or occupational disease, to earn any meaningful wages in the same or other employment. 

Ark. Code Ann. §11-9-519 (e)(1)(Repl. 2012).  The claimant bears the burden of meeting the

statutory definition.  Factors that may be considered when evaluating the existence of a

permanent and total disability include the claimant’s age, education, work experience, medical

evidence, motivation, and credibility.  Cross v. Crawford Memorial Hospital, 54 Ark. App. 130,

923 S.W.2d 886 (1996).

At the time of the hearing, the claimant with a date of birth of June 13, 1938, was 74

years of age.  The claimant has a GED, is a veteran of the United States Marines, and had

undergone post-secondary education.  The June 4, 2009, compensable injury resulted in the

claimant incurring 12% whole person anatomical impairment.  The claimant has undergone a

functional capacity evaluation which rendered valid results reflecting that he could perform work

in the medium classification of work as defined by the US Department of Labor.  The claimant’s

work history reflects employment as a pastor, a car salesman, manager of a small motel, and a

insurance salesman.  

The credible testimony presented by respondent-employer reflects that the claimant was

offered an employment position within the limitations provided by Dr. Ricca and the June 29,

2011, functional capacity evaluation.  The position offered by the respondents provided the

claimant with the same earning and flexibility to alternate between standing, sitting and moving
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about.  Further, the claimant would be provided the use of a golfcart to assist in his mobility. 

The clamant declined the groundskeeper position.  

The wage loss factor is the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10

S.W.3d 882 (2000).  Motivation, post-injury income, credibility, demeanor, and a multitude of

other factors are matters to be considered in claims for wage-loss disability benefits in excess of

permanent physical impairment. Henson v. General Electric, 99 Ark App. 129, 257 S.W.3d908

(2007).  The lack of interest in pursing employment with his employer and negative attitude in

looking for work are impediments to the full assessment of wage loss. Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005).

An employee who has been extended a bona fide and reasonably obtainable offer to be

employed at wages equal to or greater than his average weekly wage at the time of the

compensable accident is not entitled to permanent partial disability benefits in excess of the

percentage of permanent physical impairment. Ark. Code Ann §11-9-522 (b)(2) (Repl. 2002). 

The employer has the burden of proving a bona fide offer of employment.  Ark. Code Ann. §11-

9-522 (c)(1).

In the present claim, the claimant has failed to sustain his burden of proof by a

preponderance of the credible evidence that he has been rendered permanently and totally

disabled within the preview of the Arkansas Workers’ Compensation Act as a result of the June

4, 2009, compensable injury.  Further, the evidence preponderates that respondent-employer

provided the claimant a bona fide offer of employment at the same wages as he was earning at

the time of the June 4, 2009, compensable injury and the claimant declined same.  Accordingly,
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the claimant is not entitled to permanent partial disability benefits in excess of his 12% whole

body anatomical impairment.  The claimant’s claim for permanent total disability is respectfully

denied as is his claim for wage loss disability benefits.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $306.00, for the period

commencing October 22, 2009, and continuing through the end of his healing period, as a result

of the June 4, 2009, compensable injury.  Said sums accrued shall be paid in lump without

discount.  Respondents #1 may claim credit for sums paid toward the afore obligation.

Respondents #1 are further ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $229.00, to correspond with the

claimant’s 12% whole body impairment growing out of the June 4, 2009, compensable injury. 

Said sums accrued shall be paid in lump without discount.  Respondents #1 may claim credit for

sums heretofore paid toward the afore obligation. 

Maximum attorney fees are herein awarded to the controverted portion of indemnity

benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

______________________________________________
ANDREW L. BLOOD 
ADMINISTRATIVE LAW JUDGE

  
   


