
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G103629 

SHIKITA WRIGHT, EMPLOYEE CLAIMANT

ARKANSAS DEPARTMENT OF HUMAN SERVICES,
EMPLOYER RESPONDENT 

PUBLIC EMPLOYEE CLAIMS DIVISION, 
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OPINION FILED JULY 10, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on April 12, 2013, at
Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondents represented by Mr. Kenneth E. Buckner, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical expenses, additional temporary total disability benefits and

benefits pursuant to Ark. Code Ann. §11-9-505(a).

At issue is whether additional medical treatment is reasonable and necessary

pursuant to Ark. Code Ann. §11-9-508; and whether or not the claimant is entitled

to benefits under Ark. Code Ann. §11-9-505(a).

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant on the issue of §505(a) benefits.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on April

6, 2011, at which time the claimant sustained compensable injuries in a motor

vehicle accident (MVA) at a compensation rate of $440.00/$330.00.  Medical

expenses (through June 19, 2012) and temporary total disability benefits (through
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April 7, 2012) have been paid.  However, respondents contend the healing period

ended March 27, 2012.  A change of physician from Dr. Chesser to Dr. Walker was

approved by the Medical Cost Containment Division on September 27, 2012.  The

claimant is receiving unemployment benefits.

The claimant contends she remains symptomatic and wishes to pursue Dr.

T. Walker’s recommendation for physical therapy.  She also seeks payment of

temporary total disability benefits from April 7, 2012, to June 19, 2012, along with

medical and travel expenses incurred during that time.  The claimant contends her

employer did not return her to work and she is entitled to §505(a) benefits.

The respondents contend all appropriate benefits have been paid.  The

healing period has ended and further medical treatment is unreasonable and

unnecessary.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The following witnesses testified at the hearing:  the claimant and supervisor,

Dion Walton.  Ms. Walton is not the claimant’s supervisor, but she confirmed that

the claimant had applied for work with the Department of Human Services but was

not hired.

The claimant, age 33 (D.O.B November 17, 1979) has a bachelor’s degree

in criminal justice. She has worked for the respondent employer since May, 2006,

as a family service worker.  Her health history includes migraine headaches and a

December, 2009 motor vehicle accident with upper and lower extremity weakness.

On April 7, 2011, the claimant was transporting a client to a medical

appointment when she was involved in a motor vehicle accident.  She experienced

pain in her head, upper and lower back, left hip and thigh.  She was treated
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conservatively with medication and physical therapy but missed a little over a year

of work.  Her employment was terminated December 5, 2011, after exhausting

Family and Medical Leave hours.

After her medical release by Dr. Chesser on June 19, 2012, she contacted

her employer about returning to work.  She spoke with area manager, Angela

Newcomb and George Webber in the personnel department.  She submitted an

application and was interviewed but not hired.  She applied for nine other jobs with

the respondent employer as well as other State jobs, positions with University of

Arkansas at Pine Bluff, Southeast Arkansas Behavior Center and USAjobs.com to

no avail.  The claimant draws unemployment benefits of $261.00 weekly.  The jobs

she applied for do not require physical labor.

The claimant stated she remains symptomatic and relies on home exercises,

massage and a TENS unit to control her pain.  She stated she could perform her

exercises and use a TENS unit at the office while working.  The claimant requests

long term physical therapy to address muscle spasms.

During the hearing, attorney Buckner stated the respondents would agree to

pay the claimant’s temporary total disability benefits through June 19, 2012, based

on Dr. Courtney’s reports.  The respondents continue to oppose further medical

treatment and §505(a) benefits.

MEDICAL EVIDENCE

The claimant has reported chronic headaches since the late 1990's.  She

was treated by Dr. Armstrong for migraine headaches after a negative MRI scan

and EEG.  She was also examined for complaints of abdominal pain by Dr. Trice

and Dr. Lee Davis performed a cardiac evaluation in 2004.  She reported a history

of gastric ulcers and ovarian cysts.  An examination for asthma proved negative.
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Dr. Armstrong recommended an ENT exam for complaints of ear pressure and

dizziness.

In December, 2009, the claimant was involved in a motor vehicle accident

and complained of closed head trauma, loss of consciousness, constant headaches

and aggravation of upper and lower extremity pain and weakness.  Dr. Courtney

ordered diagnostic testing but those results were not found in the packet of exhibits.

After the compensable MVA of April 6, 2011, the claimant saw Dr. Wernecke

who diagnosed a “minor neck strain” following normal x-rays of the cervical and

thoracic spine.  She denied loss of consciousness, head injury, chest pain or

abdominal pain.

Dr. W. Courtney saw the claimant on April 14, 2011, for multiple complaints

(headaches, neck and upper back pain, left hip, thigh and knee pain and involuntary

movements of the left arm and leg).  After exhaustive and unremarkable diagnostic

testing (MRI scan of the neck, brain stem, x-rays of the legs and pelvis, EEG,

carotid dop scan), Dr. Courtney diagnosed the claimant with spasm of the cervical

and thoracic paraspinous muscles.  The claimant was treated conservatively with

medication and physical therapy.

It should be noted that Dr. Courtney also treated the claimant after the non-

compensable 2009 motor vehicle accident.  He noted a history of MVA December

4, 2009, with complaints of headaches and upper and lower extremity pain but

according to the patient, these symptoms resolved prior to the MVA that occurred

on April 7, 2011.

In follow-up reports, Dr. Courtney continued to find muscle spasms in the

claimant’s examination (see reports of May 4, 2011, September 16, 2011,

November 1, 2011, December 7, 2011, January 9, 2012, February 29, 2012, April

2, 2012).  His records also indicate the claimant underwent surgery for a pelvic
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mass performed by Dr. B. Orange, which interrupted her physical therapy treatment

(see his reports of August 10, 2011, and September 14, 2011).  And it appears the

claimant was also treated for a shoulder problem (with an MRI ordered by Dr. T.

Walker on October 25, 2012), and abdominal pain in December, 2011.

Dr. M. Chesser’s report of March 27, 2012, summarizes the claimant’s history

of medical treatment.  He diagnosed the claimant with myofascial pain and

recommended she increase her activities and exercise.  He also advised her to

taper off her medications and return to work “within the next month.”  He assessed

0% impairment.  He characterized her complaints of tremors in her extremities as

“atypical.”

The claimant returned to Dr. Courtney in April, 2012, and he continued to

prescribe medication and therapy.  He released her on June 19, 2012, based on her

report of improvement in her symptoms, although she still complained of symptoms.

Frankly, I don’t see how this examination differs from the previous follow-up reports

where he continued her medical treatment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The claimant sustained a cervical and thoracic strain in a compensable motor

vehicle accident on April 6, 2011.  She was treated conservatively and assessed no

permanent impairment or work restrictions.  Although the claimant complained of

varying symptoms, only the cervical and thoracic spasms were objectively identified

by Dr. Courtney’s examinations as all test results were normal.

Employers must promptly provide medical services which are “reasonably

necessary in connection with” the compensable injuries.  Ark. Code Ann. §11-9-

508(a).  However, injured employees have the burden of proving by a

preponderance of the evidence that medical treatment is reasonably necessary.

Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  What
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constitutes reasonable and necessary medical treatment is a fact question for the

Commission, and the resolution of this issue depends upon the sufficiency of the

evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996).

Reasonably necessary medical services “may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.”  Greer v. Phillip Mitchell Construction, Full Commission

opinion February 14, 2003 (E906565).  In assessing whether a given medical

procedure is reasonably necessary for treatment of the compensable injury, it is

necessary to analyze both the proposed procedure and the condition it is sought to

remedy.  Deborah Jones v. Seba, Inc., Full Workers’ Compensation Commission,

December 13, 1989 (Claim No. D511255).

I find the claimant has had adequate time to heal from her injury and further

treatment is not reasonable and necessary in relation to the compensable injury.

The claimant missed a year of work and exhausted her FMLA hours.  The

respondents are accepting temporary total disability benefits until June 19, 2012.

Her employment was terminated December 5, 2011.

In part, the purpose of the workers’ compensation laws are to timely pay

indemnity benefits and medical expenses to employees injured in the course and

scope of their employment “and then to return the worker to the work force”, Ark.

Code Ann. §11-9-101.

Ark. Code Ann. §11-9-505(a)(1) (Repl. 2002) provides:

Any employer who without reasonable cause refuses to return an
employee who is injured in the course of employment to work, where
suitable employment is available within the employee’s physical and
mental limitations, upon order of the Workers’ Compensation
Commission, and in addition to other benefits, shall be liable to pay
to the employee the difference between benefits received and the
average weekly wages lost during the period of the refusal, for a
period not exceeding one (1) year.
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Before this provision is applicable, an employee must prove by a preponderance of

the evidence (1) that he sustained a compensable injury; (2) that suitable

employment which is within his physical and mental limitations is available with the

employer; (3) that the employer has refused to return him to work; and (4) that the

employer’s refusal to return him to work is without reasonable cause.  Torrey v. City

of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237 (1996).

The claimant provided evidence of her job applications, work history, and

educational training.  I find the claimant was a qualified applicant, had relevant work

experience, and there were job openings within her physical capabilities.  The

respondents offered no explanation why the claimant was fired during the temporary

total disability period or why she was not re-hired.  Accordingly, I find the claimant

is entitled to §505(a) benefits.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 6, 2011, at which time the claimant sustained
compensable injuries in a motor vehicle accident (MVA) at a
compensation rate of $440.00/$330.00.  Medical expenses
(through June 19, 2012) and temporary total disability benefits
(through April 7, 2012) have been paid.

2. Pursuant to their stipulation at the hearing, the respondents
are liable for temporary total disability benefits from the last
date of payment to June 19, 2012.

3. The claimant has failed to prove entitlement to additional
medical treatment as a reasonable and necessary medical
expense in light of the negative diagnostic testing and
adequate conservative care.

4. The respondents are directed to pay benefits to the claimant
pursuant to Ark. Code Ann. §11-9-505(a), beginning July 20,
2012, until the claimant returns to work, not to exceed one year
of benefits.

5. f they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.
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IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


