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ALTON BEAN TRUCKING, INC.,
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AIG CLAIMS SERVICES, INC.,
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DEATH & PERMANENT TOTAL
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OPINION FILED MARCH 20, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE WILLIAM FRYE,
Attorney at Law, North Little Rock, Arkansas.

Respondents No. 1 were represented by HONORABLE JOHN TALBOT,
Attorney at Law, Pine Bluff, Arkansas.

Respondent No. 2 was represented by HONORABLE CHRISTY KING,
Attorney at Law, Little Rock, Arkansas, and waived
appearance.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

January 29, 2013, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on December 11, 2012.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. Prior rulings of the Commission are res judicata
or law of the case.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Unpaid medical mileage reimbursement, unpaid
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prescription reimbursement, unpaid medical
expenses, a 36% late payment penalty, Respondent
No. 1's contempt of the May 6, 2011, Order for
failure to pay medical and reimbursements, and
attorney's fees. 

Respondent:

1. The claimant has identified unpaid medical
benefits, a 36% late payment penalty, contempt and
attorney's fees as the issues to be litigated.

The record consists of the January 29, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

During the hearing, Mr. Frye indicated that the mileage

reimbursement, the prescription reimbursement, and the

medical expenses have all been paid except one bill from

UAMS. (T. 20-21) The issues remaining are therefore (1)

payment of a 2008 medical expense from UAMS, (2) contempt of

the Commission’s Order dated May 6, 2011, (3) a 36% late

payment penalty on medical expenses and reimbursements, and

(4) attorney’s fee.

Issue 1: Payment of 2008 Medical Expense From UAMS.

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App. 

100, 911 S.W.2d 593 (1995).  What constitutes reasonably
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necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

As far as this examiner can discern, the claimant has

not offered into the record either a bill for the UAMS

treatment from 2008 that purportedly remains unpaid or any

records from that treatment from which this examiner can

determine whether or not the treatment rendered was

reasonably necessary in connection with Ms. Wright’s

injuries to her feet sustained on December 6, 2001.  Under

these circumstances, the claimant’s request that the

respondents be directed to pay a 2008 medical expense that

is not documented in the hearing record is respectfully

denied.

Issue 2: Contempt/36% Late Payment Penalty

The claimant sustained her compensable foot injuries on

December 6, 2001. (Comm. Exh. 2) The respondents paid

benefits for treatment incurred until approximately

November 27, 2006. (R. Exh. 2 p. 10) A statute of

limitations issue arose and remained unresolved for nearly

five year when Chief ALJ David Greenbaum signed an Order on

May 6, 2011.  In that Order, ALJ Greenbaum documented that

the respondents were withdrawing their statute of

limitations defense and acknowledged that “The Claimant is

entitled to reasonable and necessary medical treatment,
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including treatment at UAMS, pain medication for the

compensable injury and mileage reimbursements.” (Comm.

Exh. 3)

     At issue in part in the present claim are the medical

expenses from Dr. Mark Floyd, Ms. Wright’s family physician,

whose bills for treatment from October 29, 2010, through

August 17, 2010, were not paid until November 20, 2012.  In

addition, the bills for Ms. Wright’s 2011 annual visit to

UAMS were not paid until November 14, 2012. (R. Exh. 2 p. 9-

10) The respondents contend that Dr. Floyd and UAMS did not

submit their bills to the respondent carrier on either of

the forms required by Commission Rule 30(I)(4) until after

September 24, 2012, and that the bills were processed after

being submitted on the proper forms.

On this point, I note that Arkansas Code Annotated

Section 11-9-802 provides that medical bills are payable

within 30 days of receipt unless disputed as to

compensability or amount, and that a 36% late payment

penalty shall be payable to the claimant if the Commission

finds the failure to timely pay benefits is willful and

intentional.  In addition, Arkansas Code Annotated Section

11-9-706(b) provides that any party who refuses to comply

with any final order, and any person who willfully refuses

to pay an uncontroverted medical or related expense within

45 days after the respondent has received the statement, at
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the discretion of the administrative law judge or the

commission, may be subject to a fine not to exceed $10,000.

However, Commission Rule 099.30 Section I. I. 4. also

provides that “Billing for provider services shall be

submitted on the forms approved by the Commission: UB-92 and

HFCA-1500.”  The claimant has some responsibility for

insuring that any medical expenses at issue were submitted

to the respondents for payment on the proper form in

accordance with Rule 099.30.  Jonathan Jackson v. West

Memphis Steel and Pipe, Inc., Full Workers’ Compensation

Commission, Opinion filed December 17, 2012 (G005985).  The

requirements of Rule 099.30 are non-discretionary. 

Burlington Industries v. Pickett, 336 Ark. 515, 988 S.W.2d 3

(1999).   

In the present case, there is no evidence that either 

UAMS or Dr. Floyd ever billed AIG directly (much less on the

appropriate forms) after ALJ Greenbaum’s Order of May 6,

2011.  The claimant’s attorney first sent Dr. Floyd’s

completed HCFA forms to Mr. Talbot on or about September 24,

2012.  These documents each appear to this examiner to

indicate that Dr. Floyd had previously sent his bills to

Medicare for payment, not to AIG, and that Medicare

processed the bills and made payments that Medicare deemed

appropriate. (C. Exh. 1 p. 23-71)

Approximately six weeks later, on November 5, 2012, Mr.

Talbot requested from Mr. Frye’s office a copy of Dr.
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Floyd’s actual medical reports.  Mr. Frye’s office did not

have copies of Dr. Floyd’s reports and therefore proposed to

have the claimant sign a new medical release. (R. Exh. 1 p.

7) Dr. Floyd’s bills for 2010-2012 were paid by AIG two

weeks later on November 20, 2012. (R. Exh. 1 p. 9-10)

In light of the evidence that the respondents’ statute

of limitations defense remained unresolved for over four

years, that Dr. Floyd continued to bill Medicare both before

and after ALJ Greenbaum’s Order filed in 2011 resolving the

statute of limitations issue, and that neither the claimant

nor Dr. Floyd sent any of Dr. Floyd’s bills to AIG on the

appropriate forms until September 24, 2012, I find that the

claimant has failed to establish that AIG engaged in either

a willful nonpayment, or a willful and intentional

nonpayment, by taking from September 24, 2012 until

November 20, 2012, to process the bills and pay Dr. Floyd.  

With regard to Ms. Wright’s request to reimbursement

for mileage and out-of-pocket prescription payments,

Claimant’s Exhibit 1 indicates that Mr. Frye first mailed

Mr. Talbot a $783.33 reimbursement request with

documentation on July 16, 2012, with follow up emails on

August 16, 2012, on August 27, 2012, on September 4, 2012,

on September 5, 2012, on September 13, 2012, on

September 14, 2012, and on September 17, 2012.  On

September 21, 2012, Mr. Frye mailed a letter to Mr. Talbot

agreeing that Mr. Frye’s office had miscalculated the
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reimbursement and requesting reimbursement of $432.99.  Mr.

Frye sent another letter to Mr. Talbot, in part seeking the

reimbursement, on September 24, 2012, and Mr. Frye followed

up with email requests for the reimbursements on October 10,

2012, and on November 1, 2012. 

Ms. Wright received a reimbursement of $221.11 on

November 16, 2012, and $82.65 on December 10, 2012. 

Notably, these reimbursements together appear to be less

than half the amount originally requested in July, and still

far less than the amount requested in September. (R. Exh. 2

p. 9-10)  In addition, the respondents have offered into

evidence four dates of visits that Ms. Wright made to Dr.

Floyd which the respondents concluded were not related to

her compensable injuries. (R. Exh. 1 p. 4-6, 12-18) 

Further, even a cursory comparison of Ms. Wright’s

mileage reimbursement form to Dr. Floyd’s billing forms in

evidence indicate at least four dates for which Ms. Wright

was claiming a mileage reimbursement for travel to the

pharmacy and to Dr. Floyd’s office, where Dr. Floyd

submitted no bill (May 27, 2011; July 5, 2011; August 1,

2011; and October 28, 2011).  Under these circumstances, it

appears that the respondents determined that the amount that

Ms. Wright was ultimately entitled to be reimbursed was far

less than the amount originally requested.  

Under circumstances where AIG did not receive billing

records for Dr. Floyd until September 24, 2012, and obvious
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discrepancies existed between the mileage requested, some of

the dates of service, and the reason for service on some

visits, I find that the claimant has failed to establish

that AIG engaged in either a willful nonpayment, or a

willful and intentional nonpayment, by taking until

November 16, 2012, to process the reimbursement requests and

issue a first check toward reimbursing Ms. Wright for her

mileage and prescriptions. 

Because I have not awarded any indemnity benefits

herein, the claimant’s attorney’s request for an attorney’s

fee must be denied.       

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Prior rulings of the Commission are res judicata
or law of the case.  

2. The claimant has failed to establish by a
preponderance of the evidence that a reasonably
necessary medical expense from UAMS in 2008
remains unpaid.

3. The claimant has failed to establish by a
preponderance of the evidence that the respondents
are liable for contempt.

4. The claimant has failed to establish by a
preponderance of the evidence that the respondents
are liable for a late payment penalty. 

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are 
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directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


