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STATEMENT OF THE CASE

A hearing was conducted on March 25, 2013, to determine whether the

claimant  sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on February 20, 2013,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order subject to an additional stipulation, as well

as a further clarification of their respective positions announced at the hearing.  A

copy of the Prehearing Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employment relationship existed between the
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parties at all relevant times, including October 29, 2010; and that the claim has

been controverted in its entirety.  It was further agreed that the claimant’s average

weekly wage at the time of the injury was $743.73 which would entitle the claimant

to compensation rates of $495.00 per week for temporary total disability and

$371.00 per week for permanent partial disability in the event the claim was found

compensable.

By agreement of the parties, the primary issue presented for determination

concerned compensability of the claim.  If overcome, claimant’s entitlement to

associated benefits must be addressed.

During the prehearing conference, the claimant contended, in summary, that

he sustained a compensable closed head injury as the result of a specific incident

on October 29, 2010; that respondents should be held responsible for all

outstanding medical treatment, together with continued, reasonably necessary

medical treatment; that he was entitled to temporary total disability benefits

beginning October 30, 2010, and continuing through the present, while maintaining

that his healing period had not ended; and that a controverted attorney’s fee should

attach to any benefits awarded.  Claimant reserved the issue of permanent

disability.  At the hearing, the claimant requested temporary total disability through

the date of last medical on June 28, 2011, while reserving future entitlements.

(Tr.8)

The respondents contended that the claimant did not sustain an injury within
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the course and scope of his employment, specifically maintaining that the claimant

was not performing employment duties at the time of the injury.  Additionally, at the

hearing, respondents asserted that the claimant was involved in horseplay which

either caused or contributed to the injury.  

The claimant testified in his own behalf.  Kristen Bufford and Cindy Barton

were called as witnesses by the respondents.   The record is composed solely of

the transcript of the March 25, 2013, hearing containing several exhibits including

a volume of medical records consisting of 123 pages introduced as “Claimant’s

Exhibit A.”  Subsequent to the hearing, respondents submitted a letter brief which

has been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

his injury arose out of and during the course of his employment with eStem
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High Public Charter School.

4. The claimant was engaged in horseplay at the time he was involved in the

incident which resulted in his injury.

DISCUSSION

The claimant, Joshua Scott Wright, testified in his own behalf.  The claimant

is thirty-three (33) years old.  After graduating from high school, the claimant

attended college at the University of Arkansas at Little Rock and earned a degree

with a major in psychology.  The claimant completed one year toward his Master’s

Degree in education which was cut short following the October 29, 2010, incident

which resulted in the injury which is the subject of the within claim.  The claimant

has not returned to any gainful employment following the October 29, 2010, incident

and injury which was diagnosed as a traumatic brain injury.  The exact nature and

extent of the claimant’s injury is not in question.  In fact, the claimant has applied

for and been approved for social security disability resulting from the traumatic brain

injury.  Rather, the sole issue is whether the admitted injury is compensable under

our workers’ compensation laws.

Again, it is undisputed that the employment relationship existed between the

parties on and before October 29, 2010.  The record reflects that on October 29,

2010, the eStem school sponsored a program held outside of school hours

identified as a “Fall Festival” which was basically a carnival atmosphere, designed

to reward and entertain students attending the school.  The claimant worked at the
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eStem school as a math teacher.  He volunteered to assist with the activities at the

Fall Festival.

During the carnival, part of the claimant’s duties was to monitor students that

were playing on  inflatable devices set up at the festival.  The claimant’s injury

occurred after the carnival had officially ended.  The claimant’s injury occurred as

the result of personally going through an inflatable obstacle course.  There is

conflicting testimony concerning the reason that the claimant was running through

the obstacle course.  The claimant’s description of the incident is set out below:

Q     Okay.  Tell us what happened to you on October 29, 2010.

A     There was a fall carnival that was held at the school.  There was an inflatable
there, and at the end of the night I wanted to make sure that all the students had
made it through and were out of the inflatable.  While going through this, it was
unknown that somebody had unplugged the inflatable.  So when I and Ms. Bufford
proceeded through it, when I went over one of the obstacles, I landed head first
onto the asphalt of the inflatable and was knocked unconscious.  That’s – most of
what I know is gathered from what people have told me afterwards.  My memory is
not too good on that night.

MR. WADE:     Your Honor, I’m going to object to his testimony with
regard to what he was doing at the time if everything he knows was learned
from other people.  That’s clearly hearsay and it’s not admissible with regard
to the testimony of other people who are not present.  We have an actual
eyewitness who’s going to testify as to the purpose and what they were doing
at the time, and so for there to be inferences made based on the Claimant’s
testimony, that’s improper.

JUDGE GREENBAUM:     Unless you can identify a specific
supervisor or person that you’re talking to, just tell us what you know from
your own memory of the event.

THE CLAIMANT:     From my own memory, I remember wanting to go
through to make sure everybody was out and that the job was completed.
Other than – I don’t remember much until the next day.  (Tr.14-15)
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However, on cross-examination, it became apparent that the claimant had

no independent recollection of exactly why or how the injury occurred as reflected

by his testimony on cross-examination:

Q     Okay.  Now you signed up for or volunteered to work the inflatables, is that
right?

A     Yes, sir.

Q     And you indicated in your testimony from your attorney that your primary
purpose was to make sure the students were safe, is that right?

A     Yes, sir.

Q     And by doing that you would control how many students got on a particular
inflatable, is that correct?

A     Yes, sir.

Q     Because if you got too many kids on there, you would have too many bodies
bouncing into or on top of each other?

A     Yes, sir.

Q     All right.  So you didn’t want too many kids actually on the inflatable at any one
time, is that right?

A     Yes, sir.

Q     Now, in order to control access to the inflatables, you also wouldn’t leave an
inflatable if there were kids on it, would you?

A     There were other – there was tow – I believe there was two people to each
inflatable.

Q     Okay.  This was an obstacle course, so would you have a person at the front
of it, at the start of the obstacle course and another person at the end of it?

A     I did not work the obstacle course area.
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Q     Okay.  So you didn’t work the inflatable that you were injured on, is that right?

A     Yes, sir.

Q     Who worked that inflatable?

A     Sir, I don’t know.

Q     Okay.

A     I do know there was rotations throughout the night.

Q     Did you ever work the inflatable, the obstacle course inflatable?

A     I don’t remember.

Q     Okay.  And you don’t remember either, as you told me in your deposition, how
long the carnival was going to last?

A     Sir, was there a question –

Q     Yes, sir.

A     – or a statement.

Q     Well, let me ask you.  Do you remember how long the carnival was going to
last?

A     No, sir.

Q     Okay.  Do you remember when it was scheduled to end?

A     I don’t remember the exact time, but when students are there, it is my
responsibility to take care of them.

Q     Okay.  And if there were students on your inflatable, you would have stood
near your inflatable, correct?

A     Yes, sir, unless somebody had taken over that particular inflatable.

Q     And then you would have moved to another inflatable?
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A     Yes, sir, or a break.

Q     Okay.  Now, you told me in your deposition that your recollection of this event
is sketchy at best.  Is that still true today?

A     Are you referring to my knowledge or the knowledge –

Q     Your knowledge.

A     – that I’ve gathered from my – 

Q     I want – I can only ask you about your knowledge.

A     Okay.

Q     Because you’re the only person who’s testifying.

A     Okay.

Q     Would you agree with me that even today as we sit here your actual memory
and knowledge of this event is sketchy at best?

A     Yes, sir.

Q     Okay.  And you tried to remember or find out because you actually have a
lawsuit against the inflatable company, is that correct?

A     As far as a lawsuit, I don’t know if that has progressed because the lawyer has
not been in contact with me.

Q     Okay.  Well, you told me at the time I took your deposition that you have a suit
against the inflatable company.  Was that true or not?

A     I was during – as far as using the word suit, I know that a lawyer had contacted
the inflatable company on my behalf.

Q     Okay.  Now, many of the things you thought were correct about what happened
on this inflatable, they later turned out weren’t correct, is that correct?

A     Yes, sir.

Q     And your memory of what actually happened that night in general is not clear,
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is that correct?

A     Yes, sir.

Q     You also told me that with respect to this event on October 29th of 2010, you
didn’t recollect or remember what all was going on at the time.  Is that still true
today?

A     It’s more ideas or wisps of what was going on.  As far as concrete things, no,
I do not remember.

Q     And, in fact, you told me that you kind of backed off a lot of what you through
you understood, because in talking to other people, that wasn’t coming out the
same way that you understood it, is that true?

A     Yes, sir.  What I learned at Timber Ridge is that the brain tries to fill in
information that it can’t connect.  So if there is not any information for the dots to
connect, the brain will try to fill in and make those things work out.

Q     So you’ve had to make assumptions or make leaps in order to try to fill those
in when you didn’t have any actual memory?

A     It wasn’t a conscious effort.

Q     Sure.

A     It was something that happened.

Q     Okay, and that’s what your brain automatically tries to do.

A     That’s what research shows, yes, sir.

Q     Okay.  You described it to me kind of as snapshots or pictures, and that you
try to put the whole movie together with little snapshots or pictures to fill in those
blanks.  Is that kind of what you’re telling us?

A     Yes, sir, it’s a better example of what I tried to explain earlier.  (Tr.31-35)

Kristen Bufford was called as a witness by the respondents.  At the time of

the claimant’s injury, Ms. Bufford was employed as a drama teacher for the
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respondent-employer.  At the time of the within hearing, Ms. Bufford was employed

by the Little Rock School District and was teaching at Little Rock Central High.  I

found Ms. Bufford to be an extremely credible witness.  It was clear from Ms.

Bufford’s testimony that the claimant’s injury was the result of voluntary horseplay.

She pointed out that the carnival was completed at the time of the incident.  She

stated that she challenged the claimant to race through the inflatable obstacle

course.  The claimant accepted the challenge and both proceeded to the inflatable

in order to complete the course.  She further explained as both were competing

against each other, the claimant dove and struck his head, apparently because,

unknown to them, air was being released from the inflatable and a portion of the

inflatable gave way, causing the claimant to stumble and fall.  It was clear from her

testimony that the purpose of going through the inflatable was not to make sure that

there were children in the inflatable.  (Tr.53-60)

ADJUDICATION

A compensable injury is defined as an accidental injury ... arising out of and

in the course of employment.  Ark. Code Ann. §11-9-102.  “Arising out of the

employment” refers to the origin or cause of the accident and the phrase “in the

course of employment” refers to the time, place, and circumstances under which the

injury occurred.  Gerber Products v. McDonald, 15 Ark. App. 226, 692 S.W.2d 879

(1985).  The test for arising out of employment requires that a causal connection

exist between the injury and the employment.  The injury must be a natural or
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probable consequence or incident of employment and a natural result of one of its

risks.  J & G Cabinets v. Hennington, 269 Ark. 789, 600 S.W.2d 916 (1980).

In 1993, Act 796 was passed by the Arkansas Legislature codifying changes

in the Arkansas Workers’ Compensation Act.  One of those changes included not

only defining what a “compensable injury” means but also defining what a

“compensable injury” does not include.  Ark. Code Ann. §11-9-102(4)(B)(i) defines

that a “compensable injury” does not include:

(i) Injury to any active participant in assaults or combats which,
although they may occur in the workplace, are the result of
non-employment-related hostility or animus of one, both, or all
of the combatants and which assault or combat amounts to a
deviation from customary duty; furthermore, except for
innocent victims, injuries caused by horseplay shall not be
considered to be compensable injuries; (Emphasis supplied)

The statute when on to provide:

(ii) Injury incurred while engaging in or performing or as a result of
engaging in or performing recreational or social activities for
the employee’s personal pleasure;

(iii) injury which was inflicted upon the employee at a time when
employment services were not being performed or before the
employee was hired or after the employment relationship was
terminated;

Respondents have contended, and the record confirms that the claimant was

involved in horseplay at the time of his unfortunate injury.  Although the claimant’s

activities were neither reckless nor unreasonable, clearly, the claimant was not

engaging in employment-related services at the time he voluntarily agreed to

participate in activity which was personal in nature.  His injury while unfortunate is
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not compensable.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

The Workers’ Compensation Act is to be strictly construed.  In view of the

foregoing, I find that the claimant has failed to prove that he sustained a

compensable injury within the meaning of the Arkansas workers’ compensation

laws.  Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


