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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
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The claimant was represented by HONORABLE GREGORY GILES,
Attorney at Law, Texarkana, Arkansas.

The respondent was represented by HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

April 18, 2013, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on January 29, 2013.  The following

stipulations were submitted by the parties either in the

Prehearing Order or during the course of the hearing and are

hereby accepted:

1. The Commission has jurisdiction.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. The claimant sustained an admittedly compensable
injury to his right knee on March 2, 2011.

4. The claimant’s average weekly wage would entitle
the claimant to $461.00 per week for temporary
total disability and $347.00 per week for
permanent partial disability.

5. The claimant was assigned a 10% lower extremity
impairment rating which was accepted and paid for
his right knee injury.
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6. The respondents controvert in its entirety the
claimant’s claim for a compensable back injury.

7. There has been an overpayment of $45.58 in
temporary total disability benefits. 

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Whether claimant is entitled to temporary total
disability benefits from on or about August 10,
2012, through September 21, 2012.

2. Whether claimant is entitled to additional medical
treatment associated with his compensable back
injuries.

3. Whether there are any unpaid controverted medical
expenses associated with claimant’s compensable
injuries prior to August 17, 2012, when
respondents controverted.

4. Whether claimant is entitled to any permanent
partial disability benefits associated with his
compensable back injuries.

5. Attorney’s fees.

Respondent:

1. Compensability of claimant’s new back complaints.

The record consists of the April 18, 2013, hearing

transcript and the exhibits contained therein.  

DISCUSSION

Aaron Wright became employed by Conway Southern Express

as a delivery driver in 2010. (T. 10) On March 2, 2011, Mr.

Wright was attempting to move a pallet of freight to the

back of his delivery truck when the pallet jack pinned Mr.
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Wright’s right knee. (R. Exh. 1 p. 2) After a course of

conservative treatment, Dr. Darius Mitchell took Mr. Wright

off work and performed right knee surgery on September 23,

2011. (C. Exh. 1 p. 87) When Mr. Wright was released by Dr.

Mitchell to return to work on or about November 30, 2011,

Conway Southern Express fired Mr. Wright on his first day

back at work. (T. 33-34)

In February of 2012, Dr. Mitchell indicated that he

would like for Mr. Wright to be seen by Dr. Kahn, a

chiropractor, for diagnosed sciatica. (C. Exh. 1 p. 173) Mr.

Wright went to work for FedEx Ground in March of 2012. (T.

39, 77-78) In response to an April 12, 2012, written inquiry

from Juley Sikora, the claim representative then handling

Mr. Wright’s case, Dr. Mitchell checked “yes” to the

question “In your medical opinion would you say that Mr.

Wright’s sciatica pain resulted from the injury to his right

knee?” (C. Exh. 1 p. 187) 

After Dr. Mitchell rendered his opinion, the

respondents instead referred Mr. Wright to a different

chiropractor, Dr. Raker. (T. 44) Dr. Raker’s office

performed an intermittent course of chiropractic treatment

when Mr. Wright was able to attend while also working 50 or

60 hours per week at his new job for FedEx Ground. (T. 77-

78; C. Exh. 1 p. 200-204) Dr. Raker also ordered an MRI and

later an electrodiagnostic study. (C. Exh. 1 p. 210; 220-

221) The respondents paid for the MRI, and for the



4AARON J. WRIGHT - G108178

electrodiagnostic study, and initially pre-authorized an

epidural steroid injection that Dr. Raker requested to treat

Mr. Wright’s diagnosed injury. (C. Exh. 1 p. 223, 227)

However, on August 9, 2012, Dr. Raker also placed Mr. Wright

into off work status with the intention of beginning a

course of three chiropractic treatments per week. (C. Exh. 1

p. 230) Shortly thereafter, Ms. Sikora advised Dr. Raker in

writing on August 17, 2012, that any further treatment for

Mr. Wright’s low back would no longer be covered by workers’

compensation based on the current diagnosis regarding his

low back versus the reported compensable injury involving

his right knee. (C. Exh. 1 p. 231)   

In the present claim, Mr. Wright seeks temporary

disability benefits from August 10, 2012, until he obtained

a release to return to work on or about September 22, 2012.

(T. 49, 54) Mr. Wright seeks payment of IWP’s bill for three

prescriptions of Arthrotec, filled after Ms. Sikora denied

further liability, using refill prescriptions provided

previously by Dr. Mitchell. (T. 52-53) Mr. Wright testified

that he has not had the money to go back to see

Dr. Raker or Dr. Mitchell. (T. 56) Mr. Wright testified that

he continues to have the numbness and tingling in his right

leg that he has been describing since early on in his

treatment that began at Healthcare Express. (T. 95-96) Mr.

Wright seeks to return to Dr. Raker to determine what

additional chiropractic treatment or referrals may still be
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appropriate and to return to Dr. Mitchell to determine what

additional medication may still be appropriate. (T. 108-109) 

If the Commission concludes that Mr. Wright has instead

reached maximum medical improvement, Mr. Wright seeks an

appropriate award for permanent impairment caused by his

diagnosed back injury. (T. 5) 

The respondents contended in the Prehearing Order that

the claimant’s complaints are the result of a preexisting

condition or injury and not a work injury. (Comm. Exh. 1 p.

3) The respondents also argued at the close of the hearing

that treatment was terminated after the electrodiagnostic

study failed to show clear cut radiculopathy. (T. 138) The

respondents contend that the opinions of Dr. Raker and Dr.

Mitchell are not stated within a reasonable degree of

medical certainty, that Dr. Raker has failed to indicate

that Mr. Wright’s symptoms are in the L5 dermatome or are

consistent with the L5 nerve root impingement allegedly

indicated by EMG testing. (T. 139) 

The respondents contend that medical notations of

numbness and tingling do not mention the specific area, and

that the numbness and tingling would be associated with the

knee since that was the only area struck in the pallet jack

incident. (T. 140) The respondents contend that it was not

until Mr. Wright was released and determined to be at

maximum medical improvement for his knee that numbness

became an issue, and by that time Mr. Wright was already
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working for a new employer. (T. 141) The respondents note

that Dr. Raker began noting spasms in March of 2012, while

Mr. Wright was working 60 hours per week for a new employer,

so that those spasms do not have anything to do with his job

at Conway Southern Express. (T. 141) The respondents argue

that since one medical report notes that Mr. Wright “now”

complains of additional symptoms, the inference is that this

is a new and different finding unrelated to the original

knee injury. (T. 140)  

Issue 1: Compensability Of Low Back Injury In addition To    
         The Admittedly Compensable Right Knee Injury.

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

In the present case, I find that the claimant has

established by a preponderance of the credible evidence each
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of the requirements necessary to establish that he sustained

an impingement injury to his right L5 nerve root in his low

back on March 2, 2011.  As an initial matter, I note that

there is no doubt that the pallet jack incident on March 2,

2011, is a specific incident, and there is no doubt that Mr.

Wright was operating the pallet jack in the course of his

employment duties.  I therefore conclude that any injury

that Mr. Wright sustained in the pallet jack incident

occurred as the result of a specific incident, was

identifiable by time and place of occurrence, and arose out

of and occurred in the scope of Mr. Wright’s employment with

Conway Southern Express.

I also find that the right L5 nerve root impingement is

established by medical evidence supported by objective

medical findings.  The most important objective medical

finding supporting the existence of that impingement is, of

course, the electrodiagnostic study performed on July 26,

2012, which documented evidence “of a mild right L5 proximal

nerve root impingement with denervation noted in the

posterior tibialis.” (C. Exh. 1 p. 221) I find for reasons

discussed below that the claimant has established by a

preponderance of the evidence that the abnormality with his

right L5 nerve root identified on July 26, 2012, is causally

related to the pallet jack incident that occurred on

March 2, 2011.
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First, the record contains two opinions on causation. 

As indicated above, Dr. Mitchell on or about April 12, 2012,

checked “yes” to the question “In your medical opinion would

you say that Mr. Wright’s sciatica pain resulted from the

injury to his right leg?” (C. Exh. 1 p 187) On May 10, 2012,

Dr. Raker opined:

It is my opinion that the patient hurt his lower back
during the injury.  The back pain was lesser than the
leg at the time and was simply ignored by medical
personel [sic] due to their triage criteria.  The
mechanism of injury is consistant [sic] to the injury
findings, and completely plausible. (C. Exh. 1 p. 201)

The Commission has the discretion to decide what weight

to give to the opinion of a physician.  Questions of

credibility and the weight and sufficiency to be given the

evidence are matters within the province of the Commission. 

Swift-Eckrich, Inc. v. Brock, 63 Ark. App.118, 975 S.W.2d

857(1998).  Medical opinions must be stated within a

reasonable degree of certainty.  Crudup v. Regal Ware Inc.,

341 Ark. 804, 20 S.W.3d 791(2001); Ark. Code Ann. §

11-9-102(16)(B).  Expert opinions based on "could", "may,"

or "possibly" lack the definiteness required to prove causal

connection.  Frances v. Gaylord Container Corp., 341 Ark.

527, 20 S.W.3d 280 (2000).  Additionally, the Commission is

not bound by a doctor's opinion which is based largely on

facts related to him by a claimant where there is not

sufficient independent knowledge upon which to corroborate

the claimant's claim.  Roberts v. Leo-Levi Hospital, 8 Ark.
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App. 184, 649 S.W.2d 402 (1983).  However, where a medical

opinion is sufficiently clear to remove any reason for the

trier of fact to have to guess at the cause of the injury,

that opinion is stated within a reasonable degree of medical

certainty.  Huffy Service First v. Ledbetter, 76 Ark. App.

533, 69 S.W.3d 449 (2002), citing Howell v. Scroll Tech.,

343 Ark. 297, 35 S.W.3d 800 (2001).

In the present case, neither physician has left this

examiner to guess at the cause of Mr. Wright’s injury, and

although neither physician used the magic words “reasonable

degree of medical certainty,” I find that each opinion is

stated within a reasonable degree of medical certainty.  In

addition, neither opinion appears to this examiner to be

based on any identifiable mistake of fact.  I accord both

opinions great weight.

Second, to the extent that the respondents argue that

Dr. Raker has failed to attribute Mr. Wright’s symptoms to

an L5 nerve root injury, or to place Mr. Wright’s symptoms

in the L5 dermatome, I point out that months before either

the MRI or the electrodiagnostic study were either one

ordered, Dr. Kevin McCann, a physician at Healthcare

Express, diagnosed the altered sensation in Mr. Wright’s

right leg as being in the L5 dermatome. (C. Exh. 1 p. 196)

Third, to the extent that the respondents attribute Mr.

Wright’s symptoms to a preexisting condition or injury, I

note that the respondents have not offered into evidence any
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medical reports whatsoever suggesting that Mr. Wright

experienced numbness and tingling anywhere in his right leg

at any time before the March 2, 2011, pallet incident.  Mr.

Wright testified that he had not ever had any of these

sensations or feeling before the accident that happened on

March 2, 2011, and the respondents have offered no medical

reports or any other evidence contradictory to Mr. Wright’s

testimony about the numbness and tingling beginning after

the pallet jack incident and not before. (T. 57) Under these

circumstances, I find Mr. Wright’s testimony credible. 

Fourth, to the extent that the respondents now suggest

that Mr. Wright’s numbness and tingling actually began long

after the March 2, 2011, incident, I note that medical

documents in evidence in fact report Mr. Wright reporting

numbness and tingling, in addition to his other symptoms, to

his medical providers in 2011, i.e., before his September

knee surgery and while still employed by Conway Southern

Express, on April 19, 2011, on May 27, 2011, on June 16,

2011, on July 20, 2011, on August 18, 2011, and on

September 16, 2011. (C. Exh. 1 p. 37, 57, 61, 70, 74, 83)

Fifth, in considering the potential significance of Dr.

Mitchell’s report on February 15, 2012, indicating that Mr.

Wright was “now” having symptoms of sciatica, I point out

that a physical therapist had made that exact same diagnosis

months before on October 18, 2011, and I point out again

that Dr. Mitchell has opined that Mr. Wright’s diagnosed
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sciatica is related to his knee injury. (C. Exh. 1 p. 97,

173, 187) I also point out again that Mr. Wright’s numbness

and tingling at issue were first documented as far back in

the medical record as April 19, 2011. (C. Exh. 1 p. 37)

Under these circumstances, I find no significance in Dr.

Mitchell’s use of the term “now” in February of 2012.

Finally, to the extent that the respondents suggest

that the numbness and tingling would be associated with the

knee because that was the only area struck in the pallet

jack incident, I respectfully point out that no physician,

therapist or other medical provider has ever attributed Mr.

Wright’s numbness and tingling to the derangement in his

knee.  Dr. McCann has specifically placed the symptoms in

the L5 dermatome on the right.  Coincidentally, an

electrodiagnostic study documented evidence of a right L5

nerve root impingement, and Dr. Raker proposed treating this

condition with an epidural steroid injection and

chiropractic care with Mr. Wright off work. (C. Exh. 1 p.

217, 223) There is simply no evidence in the record to

support the respondents’ suggestion that the numbness and

tingling originates in Mr. Wright’s right knee instead of

the right L5 nerve impingement in his lumbar spine.

Lastly, because I find that Mr. Wright has established

that he sustained a right L5 nerve root impingement in the

pallet jack incident, I find that Mr. Wright has established
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that he sustained a back injury that caused internal harm

that required medical care and caused disability.  

Issue 2: Additional Temporary Disability Compensation From   
         August 17, 2012, Through September 21, 2012.   

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  An injured

employee is entitled to temporary partial disability

compensation during the period that he is within his healing

period and suffers a partial decrease in his capacity to

earn the wages that he was receiving at the time of the

injury.  Arkansas State Highway and Transportation

Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period ends when the underlying

condition causing the disability has become stable and

nothing further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

In the present case, no physician had yet placed Mr.

Wright at maximum medical improvement for his compensable L5

nerve root impingement when the respondents denied

additional treatment, and Mr. Wright has not had the benefit

of the lumbar epidural steroid injection proposed by Dr.

Raker in August of 2012.  I find under these circumstances

that Mr. Wright remained within the healing period for his

L5 nerve root impingement in August and September of 2012. 
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I also find, based on Dr. Raker’s medical determination that

Mr. Wright should not work during the course of treatment

proposed in August of 2012, that Mr. Wright was totally

incapacitated from working beginning August 10, 2012, and

continuing until he obtained from Dr. Raker a release to

return to work on or about September 21, 2012. (T. 49-50) I

therefore find that Mr. Wright has established by a

preponderance of the evidence that he is entitled to

benefits for temporary total disability for the period

currently at issue from August 10, 2012, through

September 21, 2012.

Issue 3: Additional Medical Treatment

Employers must promptly provide medical services which

are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a).  Injured employees

have the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary for

treatment of the compensable injury.  Ark. Code Ann. §

11-9-705(a)(3); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995).  What constitutes reasonably

necessary medical treatment is a question of fact for the

Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Air Compressor Equipment v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).

Medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a
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compensable injury may constitute reasonably necessary

medical treatment.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 31 (2004).  An employer may also

remain liable for medical treatment reasonably necessary to

maintain a claimant's condition after the healing period

ends.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).

In the present case, medical documentation corroborates

Mr. Wright’s testimony that, before the respondents cut off

his access to medical care, Dr. Mitchell provided him a

prescription for Arthrotec with multiple refills for his

compensable injury. (C. Exh. 1 p. 213) I find that the

respondents are therefore liable for the Arthrotec

prescriptions at issue filled by IWP after the respondents

stopped paying benefits. (C. Exh. 1 p. 238)

I also find that Mr. Wright is entitled to additional

reasonably necessary medical treatment for his compensable

back injury including but not limited to a return to Dr.

Raker to determine whether Mr. Wright is at maximum medical

improvement, and if not, the proper course of future care

for Mr. Wright’s compensable back injury.

Issue 4: Permanent Impairment

Because an unresolved question remains as to whether or

not the permanent nature of Mr. Wright’s back injury will

improve through the possibility of additional medical

treatment awarded herein, I find that the issue of an



15AARON J. WRIGHT - G108178

appropriate anatomical impairment rating is premature. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission has jurisdiction over this claim.

2. The employer/employee/carrier relationship existed
at all relevant times.

3. The claimant sustained an admittedly compensable
injury to his right knee on March 2, 2011.

4. The claimant’s average weekly wage would entitle
the claimant to $461.00 per week for temporary
total disability and $347.00 per week for
permanent partial disability.

5. The claimant was assigned a 10% lower extremity
impairment rating which was accepted and paid for
his right knee injury.

6. The respondents controvert in its entirety the
claimant’s claim for a compensable back injury.

7. There has been an overpayment of $45.58 in
temporary total disability benefits.  

8. The claimant has established by a preponderance of
the evidence that he sustained a compensable back
injury in addition to his admittedly compensable
right knee injury on March 2, 2011.

9. The claimant has established by a preponderance of
the evidence that he is entitled to temporary
total disability for the period from August 10,
2012, through September 21, 2012.

10. The claimant has established by a preponderance of
the evidence that the respondents are liable for
the Arthrotec prescriptions that he filled through
IWP and for appropriate future medical treatment
including but not limited to a return to Dr. Raker
to determine whether Mr. Wright is at maximum
medical improvement, and if not, the proper course
of future care for Mr. Wright’s compensable back
injury.

AWARD

The respondents are directed to pay benefits in
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accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

The respondents are directed to pay the court

reporter’s fees and expenses within thirty (30) days of

billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


