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STATEMENT OF THE CASE

A hearing was held on June 27, 2013, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on May 7, 2013.  The

Pre-hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about March

17, 2011, when the claimant sustained a compensable injury.
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3. Based on an average weekly wage of $753.19, the claimant would be

entitled to compensation rates of $502.00 for temporary total disability

benefits and $377.00 for permanent partial disability benefits.

4. The respondents accepted the claim and paid some benefits.

By agreement of the parties, the issues presented were:

1. Claimant’s entitlement to additional medical benefits.

2.  Claimant’s entitlement to additional temporary total disability benefits.

3. All other issues are reserved.

The record consists of a one volume transcript of the June 27, 2013, hearing,

consisting of the testimony of Calvin Withers and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit

No. 1 (Documentary Packet); Claimant’s Exhibit No. 2 (Medical Packet); and

Respondents’ Exhibit No. 1 (Respondents’ Documentary and Medical Packet). 

FACTUAL BACKGROUND

Calvin Withers, the claimant, is 62 years of age (d.o.b.  August 31, 1951).

He graduated high school in 1970 and attended one year of college at Philander

Smith College.  He started a second year of college at University of Arkansas at

Little Rock but dropped out to start working for the railroad.  He was a locomotive

fireman for three or four years.  He went to work for AT&T.  In 1990, he went to work

as a highway policeman.  He worked for the Highway Police for 10 years.  He began

working for Judge Humphrey in 2001 as a Bailiff.  He worked exclusively with that

division of the Court for ten years.  He was injured on March 17, 2011.  He
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explained that Judge Leon Johnson had instructed the Chief Probation Officer to get

rid of some of the boxes and boxes of files.  At that time, Withers had become a

Probation Officer.  He explained that the boxes had to be moved.  Withers

explained that the boxes were on a high shelf and on top of cabinets and under

tables.  After picking up the third or fourth box, Withers felt a sharp pain in his back.

He stopped and thought it might be temporary.  He tried to grab another box and felt

excruciating pain.  He told the Chief Probation Officer, Curtis Rich, that he had a

sharp pain and needed to go to the hospital.  Rich had him tell Judge Johnson and

fill out some paperwork.  He said “You probably ain’t coming back.”  

Withers went to the hospital and was diagnosed with a thoracic strain.  He

was put on medication and sent to rehab in the hospital.  He was also placed on

restrictions of no lifting more than 10 pounds, no bending, no standing, and no

walking.  After submitting his written restrictions to his employer, he was contacted

by Human Resources who sent him to Concentra.  At Concentra, he was examined

by Dr. Marcia Hixson, who became his primary physician.  She diagnosed him with

thoracic strain and put him on muscle relaxers and pain pills and started him on

therapy three or four times a week.  When the therapist noticed that he was not

making progress, he told them that he was still having to move and pick up boxes

in order to get to files.  He continued to work until Dr. Hixson took him off work on

March 29, 2011.  After four weeks, he asked if he could return to work. She ordered

an MRI.  After the MRI, she told him that she was going to send him to a neurologist

and let him look at it and then have Withers come back and then she would release
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him back to work.  He was seen by Dr. Adametz on May 10, 2011.  Dr. Adametz

recommended continued therapy at Baptist Rehab four times per week and

scheduled Withers a return appointment for June 17, 2011.  Withers received a

letter from Adametz that he was released to return to work.  Before he could get

back in to see Dr. Hixson, Withers attempted to call his supervisor, Curtis Williams,

but found out that his supervisor had been fired so he left a message for Judge

Johnson.  He tried for two days.  On the third day, he called the law clerk and

learned the Judge was going to be out of town for two weeks.  She indicated that

she would send the Judge an e-mail to let him know Withers’ situation and gave him

the Judge’s cell phone number.  He then received a call from the lady in Human

Resources, but she told him that she was off that day.  She asked if he had

contacted the Judge.  He told her the Judge was off for two weeks.  He also told her

he had not been back to see Dr. Hixson.  She asked him to fax her the letter from

Dr. Adametz.  The following Monday, he sent it to her by fax.  On Tuesday, he got

a letter stating that he was in violation of a policy or statute because he didn’t

contact his supervisor immediately after he was released and therefore was

considered to have resigned.  He explained that he had gone to the doctor on a

Tuesday and spoke with the Judge’s office and Human Resources on that Friday.

He explained that the policy states

If the attending physician has determined that employee is able to go
back to work, the employee will immediately provide a copy of release
to the supervisor.  The department head will determine the return to
work date.  Employees who fail to return work as designated is
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considered to have resigned.  Injury leave employees returning to
work as scheduled are reinstated.

 
Withers testified that he was never given a return to work date and was not

permitted to return to work. He was not allowed to go back to see Dr. Hixson.   He

explained that Dr. Adametz had released him with a twenty-five pound restriction and

therapy three times per week.  They continued to provide him treatment from

Adametz and therapy, including massage treatment, electrical shock, etc. Dr.

Adametz recommended injections and he was sent to Dr. Baskin who initially sent

him to a chiropractor.   After four visits, his injury became aggravated so Baskin sent

him to Dr. Roman for injections.  Withers explained that the first injection only

provided him temporary relief so Baskin told him that he didn’t think more injections

would help.  When Withers asked about surgery, Baskin told him that they did not

want to give him surgery.  Withers was sent back to Adametz who recommended

injections.  He never got the injections nor did he see Dr. Burson.  Withers then saw

Dr. Ackerman in October of 2012, who also suggested a series of injections and

recommended that Withers be off work.  Withers testified that at that time the

insurance company stopped paying for treatment.  

Withers testified that he would like to go back to Dr. Ackerman and follow up

with the treatment that Ackerman recommended for Withers.  Withers testified that

he has a tremendous amount of pain in the upper part of his back that keeps him up

all night.  He explained that the pain was under his rib cage on the right side. Withers

currently takes over-the-counter medications and some pain pills that Adametz gave

him.  He also takes muscle relaxers to help him sleep, but can only sleep two-four
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hours.  Withers testified that he has filed bankruptcy to keep his house.  He has tried

working retail in 2012 but Ackerman took him off work so he couldn’t go back and he

has not been back to Ackerman to see if he would release him back to work.  He

worked for his sister and was paid $400.00 per week.  He was paid between seven

and eight hundred dollars per week as a Probation Officer. 

On cross-examination, Withers testified that he had a federal action against

Pulaski County for the dismissal from his job.  He was paid temporary total disability

through May 10, 2011, and from August 2, 2011, through September 22, 2011.   He

testified that he was not aware that Dr. Adametz wrote a letter in February of 2012

which assigned him an impairment rating.  He explained that Dr. Baskin had allowed

him to return to work temporarily in September.  He was not aware that Baskin had

released him fully as of November 1, 2011, because he was a patient of Dr. Adametz

at that time.  He denied that Ackerman had just taken him off work for one month

from November 13, 2012, until December 12, 2012.  He testified that Ackerman had

taken him off work until he got an injection, but Ackerman called him and told him

that the insurance company was not going to pay for it so he couldn’t see him.  

Withers testified that he was looking for a wide range of jobs.  He had worked

for his sister in a retail clothing store.  He helped her order and did some light

stocking, but she had closed the business after thirty years.

Withers testified that he was able to get up and dressed without assistance

although he was in constant pain.  He is able to drive, do light housework, and go

grocery shopping.  His pain worsens with activity.  He explained that he used to work
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out at the gym lifting weights, but he has not been able to train at the gym for two

years due to his injury.  

Medical records reflect that the claimant sought medical treatment with

Concentra Health Center on March 22, 2011.  Notes reflect that Withers complained

of back pain from an injury on March 17, 2011, which occurred while he was “taking

down boxes of old files from top of the cabinet.  The history reflects that Withers had

been treated at the emergency room at Baptist Medical Center and diagnosed with

a thoracic strain.  He returned to Baptist on March 21, 2011, and was given steroids

and continued to work light duty.  Dr. Hixson examined the claimant and diagnosed

him with a thoracic sprain.  On March 25, 2011, Withers returned to Concentra for

a follow-up evaluation.  Notes reflect that Withers had continued to work within the

duty restrictions, taking his medications, and has noted some relief from his

symptoms.  Hixson noted that Withers has a musculoskeletal injury for which a

structured Physical Therapy program is medically necessary.  She recommended

four to ten visits and scheduled him to return in four days.  On March 29, 2011,

Withers returned to Concentra for a follow-up evaluation.  Hixson noted that the

therapy program had resulted in 0% improvement.  She prescribed Vicodin and

recommended no activity until recheck with therapy two to four times a week for two

weeks.  On April 4, 2011, Hixson recommended no activity and continued his therapy

for two times per week for one to two weeks.  On April 7, 2011, Hixson

recommended no activity and referred him for an MRI.  On April 26, 2011, Withers

underwent an MRI of the thoracic spine.  The findings reflect:
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At the T9-T10 level, there is a degenerative fragment that appears to
be extruded from the right facet and encroaches into the right side of
the spinal canal causing severe recess stenosis with further
encroachment into the medial aspect of the right neural foramen at
that level.  This probably causes a T9 or T10 neuropathy distribution
and may be the cause of this patient’s pain.  It causes no significant
canal stenosis, but does compress the right side of the thecal sac
towards the left.  The left neural foramen is patent.  All the other levels
in the spine appear fairly normal.  There is no evidence of additional
disc bulging or herniation or spinal canal stenosis or neural foraminal
narrowing.  There is no evidence of additional nerve root compression
or impingement. 

IMPRESSION - 

Right-sided facet disease, which appears to protrude into the right
lateral recess and right neural foramen as described.  This soft tissue
abnormality appears to extend from the right facet, but an extruded
disc fragment cannot be completely ruled out.  This causes fairly
significant compressive effects on the right T10 nerve root within the
spinal canal, and also on the right T9 nerve root in the foramen.  

On May 2, 2011, Withers returned to Concentra.  He reported that his

symptoms were slightly better.  It is noted that he had not been working since no

activity had been recommended.  Withers also reported some relief from his

symptoms with the medications.  He described his pain as located on the right mid-

back which was exacerbated with bending, lifting, or pulling.   Based on the MRI

findings, Hixson referred Withers to a neurosurgeon.  She further noted that physical

therapy was not recommended and that Withers was to do no activity until recheck.

On May 10, 2011, Withers was examined by Dr. James Adametz, a

neurosurgeon.  Adametz reviewed the MRI findings and the patient history.  He

noted that Withers probably had facet disease at T9-10 on the right.  He

recommended conservative treatment, including therapy.  Adametz  suggested anti-
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inflammatories, steroids, and Tramadol, but Withers declined the prescriptions for

various reasons.  He released him to return to work with a restriction of no lifting

greater than 25 pounds.  On June 17, 2011, Withers returned to Adametz for follow-

up.  He reported pain in his back and down in his right flank.  He noted that the MRI

reflected some canal narrowing at T9-10.  He noted that it could be from the facet

joint or a disc.  He discussed options including epidural steroid and/or facet injection.

He noted that he would probably do one of each at the same time.  Adametz noted

that Withers wanted to know about surgery, but he noted that he wanted to try

everything else first.  Withers requested stronger narcotic pain medicine so Adametz

prescribed some codeine.   On August 3, 2011, Withers was evaluated by Dr. Barry

Baskin.  Baskin noted that Withers complained of pain in the thoracic spine, right of

midline at about the T9-10 level.  He did not have the MRI for review.  Baskin noted

that Withers suffered from a thoracic spine facet problem, disc bulge, or

degenerative fragment extruding from the right facet encroaching into the right neural

foramen.  He recommended some Lorazepam.  He referred him to Dr. Rick Riley for

some chiropractic manipulation of the thoracic spine.  He noted that if that did not

work, he would recommend a facet block or epidural steroid.   Baskin took Withers

off work for four weeks.  On August 11, 2011, he received chiropractic manipulative

therapy and was advised to continue using a TENS unit and alternating ice and moist

heat.  On September 6, 2011, Withers returned to Baskin for follow-up.  Baskin

noted that Withers had been off work since March 29th.  He was given pain

medication and scheduled for an epidural injection.
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On September 14, 2011, he was received an epidural steroid at the T9-10

level performed by Dr. Carlos Roman.  On September 22, 2011, he returned to Dr.

Barry Baskin.   Notes reflect that Withers did not get any benefit from the injection.

Baskin also noted that Withers had been given Percocet by him and Dr. Roman.

Baskin declined to give additional injections since he got no benefit from the first

injection which appeared to have been properly administered.  Baskin

recommended continued conservative care and noted that Adametz did not want to

operate on him.   He recommended a Lidoderm Patch.  He released Withers back

to light duty work with no lifting over 30 pounds.   

On October 11, 2011, Baskin wrote Withers a letter to address certain

concerns raised by Withers.  He noted that Withers could go back to work in a light

duty capacity with no lifting over 30 pounds.  He also noted that a functional capacity

evaluation could be done to determine his physical ability to lift.  He recommended

that Withers go to Dr. Burson for a second neurosurgical evaluation since the first

surgeon did not recommend surgery.  On January 17, 2012, Baskin responded to a

questionnaire submitted by the Ryburn Law Firm.  When asked if the work incident

on March 17, 2011, was the major cause of Wither’s medical problem, Baskin

responded “No. His only objective finding is degenerative facet OA of thoracic spine

– this is not related to his work injury of 3/17/11.”  He opined that Withers should

have been at MMI by November 1, 2011, and that he had no permanent impairment.

He noted that he could return to his regular job with no permanent restrictions and

noted that no further treatment was indicated based on his evaluation of Withers. 
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On December 2, 2011, Withers returned to Dr. James Adametz for a follow-up

evaluation.  Adametz noted that he had examined Withers the previous summer due

to back pain and recalled reviewing an MRI at that time.  He recommended that

Withers undergo a couple of injections, both epidural and facet.  He noted if that

failed, he would have to re-evaluate to see if surgery was a reasonable option.  On

February 21, 2012, Adametz responded to issues in a chart note.  He opined that

“The incident is the major cause of the claimant’s medical problem . . . based solely

on his history that he described to me of the injury being the onset of his pain.”  He

noted that Withers had been on light duty since May of 2011 and that he had

reached the end of his healing period.  He assigned a 3% permanent impairment

rating to the body as a whole based on 2C in Table 75 of the Guides related to the

thoracic disc.  He noted that he had not seen the patient for a while and that he

believed Withers could return to his regular job with a permanent restriction of no

lifting over 50 pounds.

Withers testified that he sought medical treatment with Dr. William Ackerman

from October 13, 2012, through December 13, 2012.  However, the only medical

record from Ackerman in evidence is a note dated November 13, 2012.   The note

reflects that he was seen by Ackerman on November 13, 2012, and was taken off

work from November 13, 2012, through December 12, 2012, with a return date of

December 13, 2012. 
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Payroll records reflect that Withers was paid temporary total disability

payments from March 18, 2011, until May 10, 2011, and then again from August 2,

2011, until September 22, 2011.

DISCUSSION

The claimant contends that he sustained a compensable injury on or about

March 17, 2011, and is entitled to additional medical benefits and temporary total

disability benefits.

The respondents contend the claimant is a probation deputy for First Division

Circuit Court in Pulaski County.  He has been released for light duty and the

employer has light duty work.  The claimant did not show up or contact the employer

after he was released to light duty and has been terminated.  He is not entitled to

additional temporary total disability benefits as it was paid for the periods of time he

was off work.

 I.  Additional  Temporary Total Disability

Claimant is contending that he is entitled to additional temporary total

disability benefits from the date last paid until a date yet to be determined.   For an

unscheduled injury, temporary total disability is that period within the healing period

in which the employee suffers a total incapacity to earn wage.  Ark. State Hwy. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The claimant is entitled to

temporary total disability benefits if he can satisfy a two-prong test:  (1) claimant

must be within his healing period; and (2) completely incapacitated from earning

wages.  Id.  The healing period is defined as that period for healing the injury, which
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continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).

In the instant case, the claimant suffered a compensable thoracic spine  injury

which is an unscheduled injury.  The evidence  demonstrates that the claimant was

released by his treating physician to work with restrictions and he returned to a work

schedule until he was taken back off work by his doctor  and his job was terminated

by his employer.  See, Hardin v. Holiday Inn - Airport, 2007 AWCC 90 (F510183,

July 25, 2007); Walker v. Cooper Automotive, ____ Ark. App. ____ (CA 08-519,

December 17, 2008).  The record reflects that the claimant was paid temporary total

disability benefits from March 18, 2011, until May 10, 2011.  He received additional

temporary total disability payments from  August 2, 2011, until September 22, 2011.

As early as May of 2011, Withers was released to light duty work by Dr. Adametz.

In August of 2011, Withers was taken off work for four weeks by Dr. Baskin.

However, on October 11, 2011, Baskin noted that Withers was able to work light duty

with certain lifting restrictions.  Both Baskin and Adametz have determined that the

claimant had reached maximum medical improvement although they disagreed

about whether the claimant had any permanent physical impairment. 

Based on the preponderance of the evidence, I find that the claimant has

failed to prove that he is entitled to additional temporary total disability benefits since

he has reached maximum medical improvement and has been released to return to

work.  The evidence reveals that he was paid temporary total disability benefits for

the periods of time that he was taken off work by his doctors.  
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II.  Additional Medical Treatment

Ark. Code Ann. §11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a question

of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

From the MRI, the claimant has been diagnosed with a thoracic spine facet

problem and a degenerative disc bulge or fragment at T9-10.  The claimant has

undergone conservative treatment in the form of therapy, injections, chiropractic

care, TENS unit, anti-inflammatories and opiate analgesics.  Dr. Adametz did not



- 15 -Withers - G102653

recommend surgery.  Dr. Ackerman recommended additional injections but Baskin

had previously opined that a second injection was not likely to be beneficial since the

claimant had only temporary relief from the first injection.  Both Baskin and Adametz

released him from treatment with no further medical treatment recommended. 

Based on the preponderance of the evidence, I find that the claimant has

failed to prove that additional medical treatment is reasonable, necessary or related

to his compensable injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about March

17, 2011, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $753.19, the claimant would be

entitled to compensation rates of $502.00 for temporary total disability

benefits and $377.00 for permanent partial disability benefits.

4. The respondents accepted the claim and paid some benefits.

5. Claimant has failed to prove by a preponderance of the evidence that

his need for additional medical treatment is reasonable and necessary

and causally related to his compensable work-related injury on March

17, 2011.

6. Claimant has failed to prove by a preponderance of the evidence that

he is entitled to additional temporary total disability benefits.
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ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


