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STATEMENT OF THE CASE

A hearing was conducted January 7, 2013, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on November 14, 2012,

and a Prehearing Order was filed on November 15, 2012.  At the hearing, the

parties announced that the stipulations, issues, as well as their respective

contentions were correctly set out in the Prehearing Order.  A copy of the

Prehearing Order was introduced, without objection, as “Commission’s Exhibit 1.”

It was undisputed that the employee/employer relationship existed between

the parties at all relevant times, including December 6, 2002; that the claimant

sustained a compensable back injury on said date; that the claimant’s average
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weekly wage was sufficient to entitle her to compensation rates of $295.00 per

week for temporary total disability and $221.00 per week for permanent partial

disability; and that respondents had controverted claimant’s entitlement to all

additional benefits.  It was further agreed that the Full Workers’ Compensation

Commission Opinion filed on July 8, 2009, was a final decision and the law of the

case.

By agreement of the parties, the following issues were presented for

determination:

1) Whether the claimant was entitled to additional medical treatment related to
her compensable back injury.

2) Whether the claim was barred by the statute of limitations.

Claimant contended, in summary, that she was entitled to additional medical

treatment previously approved by the Workers’ Compensation Commission.  The

claimant maintained that respondents paid some medical bills after November 22,

2010, which tolled the statute of limitations.  More specifically, at the hearing, the

claimant contended that the one-year statute of limitations should start from the

date of payment of last compensation which the claimant alleged was a January 21,

2011, check made payable to Dr. Collins.

The respondents contended that the claim for additional medical benefits

was barred by the statute of limitations.  Alternatively, respondents contended that

further medical treatment was not reasonably necessary.
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The claimant testified in her own behalf.  Glenda Robinson was called as a

witness by the respondents.  The record is composed solely of the transcript of the

January 7, 2013, hearing containing a thirty-three (33) page medical exhibit

introduced as “Claimant’s Exhibit A,” together with the claimant’s response to

request for admissions which was introduced as “Respondent’s Exhibit 1.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The within claim for additional workers’ compensation benefits is barred by

the statute of limitations.

3. Because this claim is barred by time, all additional issues are rendered

moot.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As will be set out

further below, this claim turns entirely upon a legal rather than a factual dispute. 

As noted above, the Full Workers’ Compensation Commission Opinion dated
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July 8, 2009, is now final and the law of the case.  In said decision, the Commission

determined that the claimant’s healing period ended on or before May 10, 2006,

and that the claimant failed to prove entitlement to additional indemnity benefits.

The Commission did direct respondents to provide additional treatment evaluation

by Dr. Kevin Collins by referral of Dr. Mocek and to pay continuing, reasonably

necessary medical treatment.  The record reflects that the claimant last received

actual services from Dr. Collins on November 22, 2010.  Although the claimant

contended that respondents made a payment to Dr. Collins on January 21, 2011,

which tolled the statute of limitations, there is no credible evidence whatsoever that

respondents paid any medical bills after November 22, 2010.  Further, it was

stipulated that December 7, 2011, would have been the earliest date that the

claimant made a written claim for additional benefits.  (Tr.31-32)

Glenda Robinson, a witness called by the respondents, is a senior claims

representative for the Arkansas Municipal League.  Ms. Robinson personally

handled the claim involving Carolyn Branch.  A portion of Ms. Robinson’s credible

testimony is set out below:

Q     Have you handled the claim involving Ms. Carolyn Branch?

A     Yes.

Q     Okay.  If I might approach the witness, I want to show her the last three pages
of Claimant’s exhibit.  I just handed you Claimant’s Exhibit 1 with it opened to the
last three pages, and what is the document that has the words “Arkansas Municipal
League” at the top of it in the center?
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A     The document is a payout log, payments made.

Q     So when it has a check number, what does that refer to?

A     The check that was issued for the payment.

Q     And the check date, I presume that’s the date – 

A     The date the check was issued.

Q     And what does a CT1 stand for?

A     That is for temporary total disability benefits.

Q     And here’s another code, an M3, what does that stand for?

A     M3 would be for drugs, medications.

Q     There’s also an M5, what would that be?

A     I believe M5 is a hospital.

Q     And M1?

A     Is a medical benefit.

Q     And there’s an M99 code down here close to the bottom, Chenal?

A     It’s radiology.

Q     All right.  So then there’s dates of service.  What do those dates of service
refer to?

A     Those are the dates of service that was on the bill we received for treatment.

Q     Okay, so could there possibly be a difference between the date the check was
written and the date the service was provided?

A     Yes.

Q     Does it actually happen most of the time like that?
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A     Yes, yes.

Q     What do these numbers over to the right-hand side of the page refer to?

A     The dollar amounts paid?

Q     Yes.  So under the compensation column that we saw a number there, we
could expect to see that match up with a code over here under TYP or the Type?
A     Yes, uh-huh.

Q     All right.  So when you have that very first one, CT1, which you told us what
indemnity, that would match up with compensation over here?

A     Right.

Q     All right.  No towards the bottom on this front page there’s some numbers or
codes under Type, or TYP.  It looks like OE3 and OE5, what are OE’s?

A     It’s a category for Other.  It can be for court reporter fees or legal fees or – 

Q     I see a payment that includes Excell Reporting Service?

A     Uh-huh, yes.

Q     So that would be the type of thing covered by an OE?

A     Yes.

Q     And I see Gibson Reporting, same thing?

A     Yes.

Q     Now there happens to be an OE3 by the name Christopher Mocek for dates
of service October 29, 2008.  What does that OE3 refer to?

A     I believe that might have been for a deposition.

Q     Okay.  And so that would match up with the 375 over here on the right?

A     Yes.
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Q     Now, turning to the second page of those three pages, are there any numbers
showing payment opposite the name Kevin Collins?

A     No.

Q     Why not?

A     Nothing was paid.  We received a bill that probably was denied, wasn’t paid.
So he wasn’t paid.

Q     So even though there are dates of service here, there is no number and that
means nothing was paid.

A     Nothing was paid.

Q     Okay.  Now, I’m looking at a copy of the record in this case, and this may be
in the request for admissions, but it looks like the Commission’s opinion that was
referred to earlier was filed on July 8, 2009.  Were any payments made after that
opinion?

A     Of ‘09?

Q     Yes.

A     No.

Q     Okay.  Were any payments going backwards made?

A     (No Response)

Q     In other words, if a hearing was initially one day and then the final decision
was another date, you might have to go back and pay medical from the past?

A     Earlier dates, yes.

Q     Was that done here?

A     I believe so.

Q     So, for example, the Chenal MRI on page one, when would that have been
provided?
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A     When would the – 

Q     It looks like – would the date of service have been January the 28th of 2008?

A     That’s right.

Q     And the payment was made on what date?

A     9/25/09.

Q     All right.  That would be a couple months after that opinion, wouldn’t it, the
opinion dated July 8, 2009?

A     Yes.

Q     And we see a number there, 1012.00.  That would be the amount of the
services paid for?

A     Yes, uh-huh.

Q     So you didn’t pay anything for medical treatment for Ms. Branch in 2010?

A     No, I did not.

Q     And you didn’t issue any check in 2011?

A     No.  (Tr.23-27)

On cross-examination, the witness further explained the asserted payment

dates as follows:

Q     On that same check paid by claim report on the second page.

A     Yes.

Q     You see where it says check date 9/22/2010?

A     Yes.

Q     There are no check numbers, are there?
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A     No.

Q     Okay, well, why would there be a check date?

A     That’s – any time we receive anything, even if we are denying it, we process
a denial EOB, and it’s going to show that date that it’s processed.  So you don’t
have a check, you have a denial EOB.

Q     So the check date is the date it was processed?

A     Yes.

Q     Okay.

A     Yes.

Q     When you say “it,” what was processed?

A     Whatever the billing was that we received.

Q     Just the billing, just the bill was processed?

A     Yes.

Q     But there was no check issued, right?

A     No check issued.

Q     Okay.

MR. SCULL: That’s all I have.  (Tr.28-29)

ADJUDICATION

Ark. Code Ann. §11-9-702(b) provides the time for filing claims for additional

compensation.  It states:

(1)     In cases in which any compensation, including disability or
medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the Commission within
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one (1) year from the date of the last payment of  compensation or
two (2) years from the date of injury, whichever is greater.

The burden of filing a claim within the statute of limitations is on the claimant.

Plunkett v. St. Francis Valley Lumber Co., 25 Ark. App. 195, 755 S.W.2d 240

(1988).

Medical treatment furnished the employee constitutes the payment of

compensation, and the statutory period of limitations for filing a claim with the

Commission for additional compensation starts running from the date of last

treatment.  McFall v. United States Tobacco Co., 246 Ark. 43, 436 S.W.2d 838

(1969).  The one-year statute governing claims for additional compensation runs

from the last payment of compensation, which means the furnishing of medical

services.  Superior Fed. Sav. & Loan Ass’n. v. Sheby, 265 Ark. 599, 580 S.W.2d

201 (1979).

The record reflects that respondents last paid workers’ compensation

benefits on September 25, 2009, for services rendered on January 28, 2008.

Further, even though the claimant last received treatment from Dr. Kevin Collins on

November 22, 2010, she did not file a claim for additional workers’ compensation

benefits until on or after December 7, 2011.  This claim is barred by the statute of

limitations.  Accordingly, it is hereby determined that this claim should be, and it is,

hereby respectfully denied and dismissed.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


