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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F609564

JAMES WILLIAMS, 
EMPLOYEE CLAIMANT

ARKANSAS STATE HIGHWAY &
TRANSPORTATION DEPARTMENT, 
EMPLOYER                                    RESPONDENT NO. 1

PUBLIC EMPLOYEE CLAIMS SERVICE             
INSURANCE CARRIER/TPA                       RESPONDENT NO. 1 

DEATH AND PERMANENT AND TOTAL
DISABILITY FUND                             RESPONDENT NO. 2

               OPINION FILED OCTOBER 4, 2013                 
          
A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA
L. BLACK, in Little Rock, Pulaski County, Arkansas.

Claimant was represented by Ms. Laura Beth York, Attorney at
Law, Little Rock, Arkansas. 

Respondents no. 1. were represented by Mr. Richard Smith,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 represented by Mr. David Pake, Attorney at
Law, Little Rock.  Mr. Pake deferred to the outcome of
litigation.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on July

15, 2013, in Little Rock, Arkansas.  A Pre-hearing Telephone

Conference was conducted in this case on May 20, 2013.  A

Pre-hearing Order was entered in this matter on that same

date.  This Pre-hearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and
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their respective contentions.

     The following stipulations were submitted by the

parties, either in the Pre-hearing Order, or at the start of

the hearing.  The following stipulations are hereby

accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on August 16, 2006.

3.  That the claimant suffered a compensable back

injury on said date.

4.  The claimant’s average weekly wage at the time of

his compensable injury was $515.28.  His temporary total

disability, and permanent partial disability compensation

rates are, $303/$227, respectively.

5.  Dr. Rosenzweig assessed the claimant a 10%

anatomical impairment to the body as a whole for his

compensable back injury.  Respondents no. 1 have accepted

and paid this rating.  

6.  Respondents no. 1 received subrogation monies in

the amount of $1,500, per the Third Party Distribution Order

entered in this matter by the Commission.

7.  This claim for additional benefits has been

controverted by respondents no. 1. 
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8.  Following the hearing, the parties agreed to

stipulate that the claimant’s first healing period was from

August 17, 2006, through August 16, 2007.  The claimant

entered a second healing period on April 15, 2008, and that

healing period ended on February 15, 2011.  

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

1.  Permanent total disability benefits. 

     2.  Wage-loss disability.    

3.  An attorney’s fee.

     The claimant’s and respondents’ contentions are set 

out in their respective Responsive Filings.  Said stipulations

are hereby incorporated herein by reference. 

     The documentary evidence submitted in this case 

consists of the hearing transcript of July 15, 2013, and the

documents contained therein.  The E-mails of the parties have

also been made a part of the record.  These have been blue-

backed and marked as Commission’s Exhibit No. 1.    

     The following witnesses testified at the hearing: the 

claimant and Heather Taylor.

                        DISCUSSION

     At the time of the hearing, the claimant was 57 

years old.  He has a 12th grade education.  However, the 

claimant testified that he had less than average grades.
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Following high school, the claimant attended Tulsa Welding

School.  According to the claimant, he received a partial

certificate, wherein he is able to weld, but not do pipe

welding.  The claimant testified that he went to vo-tech for

chemical engineering, which entails work with a natural gas

company, and in the oil fields.  This training lasted for

approximately three months. The claimant testified that he

received a certificate in what is commonly referred to as mud

engineering in the oil field industry.  

    After leaving high school, the claimant entered the

military(the Navy).  He was enlisted for three active years

and six inactive years.  While in the Navy, the claimant was

an aircraft handler for the aircraft carriers.  According to

the claimant, he did work as a flat welder.  However, he

sustained an injury to his eyes in 1975, and he maintains that

this resulted in him not being able to perform welding-type

work.                       

     Additionally, the claimant has previously worked as a

state correctional officer, in Oklahoma.  He worked for the

Department of Corrections for some 15 years.  His job duties

included counting inmates, and making sure everything was

secure.  He went to work for the Arkansas State Highway and

Transportation Department in 2001.  The claimant worked in

maintenance and as a truck driver.  He drove an average size
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dump truck, wherein he hauled gravel.  The claimant was

required to lay the buttons/reflectors on the highways and

drainage pipes.  He was promoted to dozer operator.  The

claimant also had to pick up trash, use a saw to cut the

highway.  He stated that this work would be classified as

heavy duty work.             

     The claimant gave an overview of his compensable injury

of August 16, 2006.  Specifically, he explained:

A Okay.  I didn't have a job to do that day on my
dozer. So when you don't have a job to do, then they kind
of just get a group of guys together, and we do other
jobs that need to be done.  And one of those was laying
those buttons in Batesville.  And I had been riding the
button machine, which is about a foot off the ground from
Cushing all the way to -- right to the edge of
Batesville.  And then that's when this older gentleman
went around all of our protector stuff that we had, and
signs, and all that, and barely missed me, because I was
leaning over putting a button down.  And he hit the front
of the pickup that was pulling this cart that I ride,
which has no springs, or it didn't even have a seat belt
in it.  And, you know, it's just solid riding all the
time, but it's -- you're going slow all the time, you
know.  But when he hit the front of that -- the front of
that pickup, it whiplashed the trailer, and then -- so we
just stopped right there, and I stood up.  And as soon as
I stood up, I knew something was wrong, because I
couldn't hardly get all the way up.  And so I told one of
the flagmen who drive the pickups back and forth leading
the traffic through, I said, I need to go to the hospital
right now, because there's something wrong with my back.
And so on the way to the hospital, I couldn't even sit
back in the seat.  I was sitting -- I was hanging onto
the dash.  I could feel every bump in the road, and then
we got to the hospital, and they x-rayed me.

     He was transported to White County Emergency Room.  The

respondent-insurance carrier accepted the claim as compensable
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and paid some benefits.  He verified that he treated with Dr.

Rosenzweig, in the form of epidural steroid injections.  The

claimant denied that these injections helped.  After

undergoing a nerve conduction study, the claimant underwent

more conservative treatment.  The claimant underwent an

independent medical evaluation by Dr. Bruffett.  He did not

recommend surgery on the claimant’s lumbar spine.  As a

result, the claimant returned to Dr. Rosenzweig for some facet

joint injections.  The claimant’s condition failed to improve.

     The claimant verified that he began treating with 

Dr. Siddiqui in March of 2008.  Dr. Siddiqui performed some

facet medial branch blocks, but they did not provide relief of

the claimant’s symptoms.  He also performed a lumbar chemical

deconstruction/rhizotomy, first on the left side and then on

the right side.  The claimant treated with Dr. Adametz.  He

underwent an IDET procedure, but it did not help.  As a

result, the claimant returned to Dr. Siddiqui for some

epidural steroid injections. The claimant essentially

testified that these injection helped only temporarily.

     In May of 2010, Dr. Adamtez recommended that the 

claimant have a spinal cord stimulator trial lead implanted.

The claimant denied that Dr Siddiqui’s notes are accurate

wherein he stated that the claimant had a greater than 60

percent reduction in pain due to the stimulator.  He admitted
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that they implanted a permanent stimulator.  However, the

claimant denied that Dr. Siddiqui’s report of 2011 is correct

wherein he stated that the stimulator helped with his pain

significantly.  The claimant testified that it helped deter

his pain for a short period of time.  According to the

claimant, he had to continuously try to move the device, but

his pain continued.  

     The claimant verified that he moved back to Oklahoma due

to personal reasons.  There, he began treating with Drs.

Anthony, Morris and White.  The claimant verified that he

sustained a fall.  He testified that he was walking and his

leg went out from underneath him.   According to the claimant,

his leg went numb.  As a result of this fall, the claimant

began experiencing a different pain, which was sharper in his

back.  After the claimant’s fall, the stimulator stopped

working.  The claimant verified that x-rays revealed that the

stimlator was “broke.”  Therefore, they removed the spinal

stimulator. 

     As of the date of the hearing, the claimant testified 

that he continues to have problems with his legs going out on

him.  He testified that he is in constant back pain.  The

claimant testified that it makes his legs hurt.  He cannot

sleep because his legs hurt and he cannot get in a comfortable

position.  The claimant stated that his back injury has 
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changed his life a lot.          

     The claimant admitted to returning to work for the 

Highway Department after his compensable 2006 back injury.

The claimant worked for almost a month following his

compensable incident.  He testified that he had to take off

work because he was unable to do the job.  The claimant

testified that he was terminated by the Highway Department. 

     Specifically, he explained:

Q What -- why are you no longer employed?

A They -- they said I couldn't do my job.

Q Were you terminated?

A Yes, I was.

Q Okay.  Do you know why you were terminated?

A Well, they -- they just didn't want me back out
there.  I think there was -- I didn't -- well, there was
issues in the past that, you know, that made the boss
mad, and I would try to talk to him about that -- issues,
but that's kind of a different story.

Q Okay.  Did they give you a reason why they
terminated you?

A Because I couldn't do my job as a dozer operator.

   The claimant admitted that he has not worked since

September of 2006.  According to the claimant, he talked to

the supervisor, Linda Waites(phonetic), about picking up

trash, but no such work was made available to him.  

     However, the claimant testified:

Q Okay.  Did you go back and speak with your employer
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even after you were terminated?

A No.  I -- at one point, I had been -- I volunteered
to be the -- like a CPR instructor and stuff for the
district up there, District Five.  And so they sent me to
school, but this was on my time.  I mean, I didn't get
paid by the state to do this.  I wanted to do this for
the other people who wasn't getting trained in CPR and,
you know, stuff like that to help people in cases of
certain situations.  I volunteered to come back and help,
and they wouldn't let me do that.

Q Okay.  Do you think you could still teach that
class?

A No, because they've changed it considerably.  

Q Okay.

A There's -- you have to do it on a table now, the
CPR, where we used to do it on the floor.

Q Okay.

A I kept in touch with that stuff because I think it's
very important.

Q Okay.  Do you think you could do it if it was on the
floor?

A I doubt it.

Q Do you think you could do it if it was on the table?

A No, because it's -- no.

     He verified that the respondent-insurance carrier 

provided him with vocational rehabilitation in 2008, which was

done by Heather Taylor.  The claimant testified that he does

not believe he could return to work as a correctional officer

because it is too physically demanding.  According to the

claimant, he would have difficulty with the constant walking
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and he would be unable to climb a ladder going up to the

tower. 

     The claimant verified that he reads about an eleventh 

grade level, as described in Ms. Taylor’s report.  He also

agreed with her assessment of that his sentence comprehension

level is at a tenth grade level, and that his spelling is at

a seventh grade level.  The claimant further agreed that his

math computation is at a sixth grade level.           

     According to the claimant, he applied for some of the 

jobs as recommended by Ms. Taylor.  The claimant stated that

he applied for a babysitting job, but was not hired for this

job.  The claimant testified that he is not capable of keeping

up with a six-year-old, or a twelve-year-old on an outing,

such as at a park.  He admitted that Ms. Taylor identified

some security guard jobs.  However, the claimant testified

that he would not be able to do the required walking for a

security guard position.  The claimant verified that he 

applied for a correctional officer case management job(which

he had little knowledge of), but was not hired for the

position.  He testified that he applied for the truck driver

job, but they refused to hire him due to his back problems. 

     The claimant denied that his work with Ms. Taylor 

resulted in her finding work for him.  He testified that he

worked with the employment office(Arkansas Workforce Services)
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in Batesville, and with a VA representative trying to find

work.  He testified that he tried working as a truck driver,

but the work was too painful.  The claimant denied that he has

any computer skills.      

     Regarding a second offer for vocational rehabilitation,

the claimant explained:

Q Let me ask you this question.  Again, the
respondent, the insurance company, they were offering
vocational rehabilitation again in 2012?

A Right.  Right.

Q Okay.  Now, you turned that down?

A Yes.

Q Why did you turn it down?

A Because it was the same stuff that I had already
done, trying to get jobs through the, Ms. Taylor or
whoever, you know, but it was basically the same stuff,
and I have been very depressed.

Q But that was after you had already been to the VA?

A Yes.  Yes.  Yes.

     The claimant verified that he has been approved for 

Social Security Disability benefits.  He denied that he could

perform any type of employment.  The claimant explained:

Q And why not?

A Well, I don't have a whole lot of skills other than
what's -- my skill was with like hands-on, and, well,
counseling was another thing that I did like, but I
couldn't -- I couldn't, with Ms. Taylor, we couldn't
never find nothing, and with the VA, couldn't ever find
nothing.  We did -- he did think that maybe driving that
bus, but then if -- he said, if somebody fell, would I be
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able to pick them up, and I couldn't do that.  I said,
well, would somebody be with me, and he said, no, because
it would just be you, so maybe that's not a good idea.

Q Was this a school bus?

A No, it was for the VA.  

Q Okay.  

A To drive from Batesville to Little Rock, and so –

   He verified that he takes Oxycontin, Percocet, and

Neurontin for his pain.  The claimant testified that he takes

Oxycontin four times a day.  He stated that it makes him feel

“stupid.”     

     On a normal day, the claimant watches his children, but

he maintains that someone else is always there with him.  He

specifically testified that he is not the primary

watcher/caregiver.  The claimant denied doing any housework

prior to, or after his injury.  He testified that now it is

too painful for him to do anything.  He denied cooking or

doing any yard work.  The claimant testified that he did all

of his yard work before his injury, but now relatives and

friends do his yard.  He denied that he has been able to work

since his injury.  According to the claimant, he is unable to

change the oil in his vehicle.  The claimant denied that he is

able to tie his shoes.  He stated that he wears slip-on shoes.

     Under cross-examination, the claimant admitted that he

takes a lot of different medications.  He testified that his
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blood pressure medication affects his attention span and

ability to concentrate.  

    With respect to his prior work history, the claimant

testified that while in the military, he was the plane

director on an aircraft carrier.  This job only entailed

parking the planes after landing.  

     The claimant verified that at the Highway Department, 

he started out as a maintenance/mechanical worker on the

trucks.

     He explained:

Q Okay.  What kind of mechanical work did you do?

A Well, we -- it was any kind of work.  If anything
broke on it, we would help the mechanics who were the
main guys, but we would help them do whatever job that
needed to be done.  It may be took off the tires, changed
out, oil changes, greasing.

Q Okay.  And you mentioned that later on part of your
job was putting buttons in the road?

A Yes.

Q Are those those reflectors that --

A Yes, sir.

Q -- go down the center line?

A Yes, sir.

Q And how do those -- how are they -- are they just
kind of stamped in as the machine goes by?  How does that
work?

A There's a big pot that sits right beside you that
the tar you put in it boils up to like 300, almost 350
degrees, something like that.  And then there's a tube
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that runs underneath you, and you have this bar, and then
you push a pedal, and it shoots the tar to the ground.
And then you've got to put -- grab the button and stick
the button in the tar before it gets cold.

Q Uh-huh.  So that involves quite a bit of physical
activity?

A Yeah.

     Under further questioning, the claimant agreed that he

has not found any treatment or medication that has helped at

all, including the injections.  As of the date of the hearing,

the claimant admitted that he did have the spinal cord

stimulator in due to problems with the leads after his fall.

    With respect to his job search efforts, the claimant

testified that he has applied for “40 something jobs.”  He

verified that he left the Highway Department because there

were no jobs there that he could do.            

     Heather Taylor was called as a witness on behalf of  

respondents no. 1. She is a vocational rehabilitation

counselor.  As of the date of the hearing, Ms. Taylor was

employed by Systemedic Corporation, in Little Rock.  She has

worked there approximately eleven-and-a-half years.  

     She verified that she completed a vocational assessment

interview with the claimant.  Ms. Taylor testified that her

impression of the claimant’s attitude about returning to work

from what she read in her report was that he wanted to return

to work.  She began working with the claimant in February of
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2008.  

      Ms. Taylor verified that when doing job market research

for the claimant, she took into consideration his physical

limitations. Particularly, she took into account those

limitations set forth in the claimant’s functional capacity

evaluation(FCE) completed in July of 2007. The FCE

demonstrated that the claimant could perform work in the

physical demands of medium category.  Ms. Taylor also

considered the additional restrictions issued by Dr.

Rosenzweig in January of 2008.  She testified that she

notified the claimant of 70 plus jobs openings.  She admitted

that her notes demonstrate that the claimant applied for

several jobs, and even had job interviews.  Ms. Taylor

verified that she closed the claimant’s file in August of

2008.  This was done at the request of Amanda Dinwiddle at

Public Employee Claims.  

     On cross-examination, Ms. Taylor admitted that a job, 

such as a correctional officer would not be classified medium

duty work.  

     She explained:

Q Okay.  What about a truck driver?

A That's classified in the medium category.

Q Okay.  Is that all classifications of driving a
truck?

A No.  There are -- actually there's several.  There
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are some light-duty truck driving.  There is some heavy
and very heavy.  The majority of like tractor-trailer
truck drivers are classified in the medium category of
physical work demands.  However, again, that can actually
exceed the medium category, depending on whether or not
the driver is loading or unloading the freight.

Q Okay.  And the jobs that you have listed don't
always specifically say what type of driving they would
be doing.  So this would be based purely on your
analysis?

A Okay.  I'm not for sure --

Q Is that correct?

A -- I'm not sure I follow you.

Q The jobs that you have listed as truck driver --

A Okay.

Q -- those would be based purely on your experience of
knowing what type of job that is?

A Yeah.  If it was one that I have listed, I don't
recall that -- I may have talked to that particular
employer, or it could have been something listed through
the Workforce Center.  That made me list it, if it was in
the medium category, but I don't really recall right now.

Q Okay.  Custodial worker, would you classify that as
medium duty?

A Actually there are several classifications.  If you
look under the DOT for -- as far as housekeeping,
janitorial, custodial, they all fall -- some fall in
light, some fall in medium, some fall in heavy, actually.
It depends on the employer.

Q But you don't actually list on your report what
category it is?

A No, not on my reports.  When I listed the jobs, no,
I didn't.

Q Okay.
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A I'm just saying the ones that I listed, I was going
on the assumption of Dr. Rosenzweig and the FCE, that
they would have been in the medium category.  And
whatever I would have done at the time to follow up with
that employer, or however that job was listed to try to
find out if it was within that category, or below it, or
above it.

Q And do you feel that Mr. Williams was compliant with
what you were trying to help him do?

A Yes.

     The medical evidence demonstrates that the claimant 

sought initial medical treatment for his compensable back

injury from White County Medical Center, on August 16, 2006.

An emergency medical record of that date demonstrates that the

claimant reported that he was driving heavy equipment and was

struck by another vehicle.  X-rays of the lumbar spine

revealed no fracture. The claimant’s final and primary

diagnosis was “back pain, secondary to MVA.”  The claimant was

discharged home with instructions to do back exercises and

follow-up with his primary care physician.

    An MRI of the claimant’s lumbar spine was performed on

August 30, 2006.  Dr. Stephen J. Pomeranz rendered the

following conclusion:

1. Bilevel degenerative disc disease and disc
displacements as detailed above at L4-5 and L5-S1, most
pronounced at L4-5 where a broad-based and biforaminal
protrusion with a left foraminal annular rent results in
mild central canal stenosis and transverse diameter and
mild biforaminal narrowing, right greater than left, with
abutment of the existing L5 nerve roots bilaterally.
2.  No sign osseous stress injury or fracture.
3.  No prevertebral or retrospinal soft tissue injury.
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     On September 19, 2006, Dr. Kenneth Rosenzweig performed

an initial evaluation of the claimant.  At that time, the

claimant complained of low back pain and left leg pain.  He

also had hip pain as well.  Dr. Rosenzweig noted that the

claimant’s MRI of August 30, 2006 revealed a broad based 4-5

disc protrusion involving the right greater than left L5 nerve

root, however, his left side was the only symptomatic side.

His impression was “Lumbar strain with symptomatic disc

herination,” for which he recommended trial selective nerve

block L5 on the left along with trigger point injections for

his myofascial pain to see if this offered him additional

improvement.

     The claimant returned for another office visit with 

Dr. Rosenzweig due his back injury, on November 2, 2006. 

Dr. Rosenzwieg’s impression was “Persistent back pain,

unsuccessful treatment to date regarding spine intervention,

medication, therapy, and time.”  As a result, he recommended

additional diagnostic testing, in the form of a bone scan and

SPECT imaging, which was done.

      Dr. Rosenzweig essentially reported on November 13, 2006

that the claimant had persistent back pain.  He wrote in

relevant part, “... The CT scan corresponds to a hypertrophic

facet involving the L4-5 on the right.  This is not a fracture

suspected.”  Therefore, on the basis of the hypertrophic facet
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changes and increased bone scan activity at the L4-5 level,

Dr. Rosenzweig recommended facet joint injections at L3-4, L4-

5 bilaterally.

    On November 22, 2006, Dr. Rosenzweig performed these

injections.  In a medical report dated December 8, 2006, Dr.

Rosenzweig stated that the claimant was not responding to

treatment including medication, physical therapy, facet joint

injections, or epidural injection.  He further stated that the

claimant did not require surgical management, but it appeared

that he had exhausted spinal intervention.

     The claimant continued to treat with Dr. Rosenzweig. On

January 5, 2007, the claimant was still complaining of leg

numbness, and it was unclear the source of the numbness.

Trigger point injections, facet joint injections, epidural

injections, physical therapy, analgesic, and topical had not

given the outcome that Dr. Rosenzweig had hoped for.   Dr.

Rosenzweig’s impression was “Persistent back and leg pain with

incomplete recovery.”  He placed the claimant on Lyrica for

persistent neuritis, and recommended nerve testing to identify

any source of neuropathy.

     An EMG-Electrodiagnostic Report dated January 16, 2007 

was performed of the claimant bilateral lower extremities,

with the following impression, “Abnormal, study of the left

lower extremities.”                           
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     On January 19, 2007, Dr. Rosenzweig saw the claimant for

a follow-up visit of his back injury.  At that time, he stated

that it was unclear why the claimant had not had a rapid

recovery in regards to pain fluctuation and return to work.

However, Dr. Rosenzweig opined that he would continue treating

the claimant conservatively, and that he did not believe

surgery would resolve his back pain.

     Dr. Rosenzweig performed a transforaminal epidural at L4

on the left, on February 9, 2007.  On March 2, 2007, Dr.

Rosenzweig’s impression was “Intractable back pain due to

trauma sustained August 16, 2006.”  Because all conservative

care had failed, Dr. Rosenzweig recommended that the claimant

get a second examiner’s opinion.  

     On April 16, 2007, Dr. Bruffett wrote the following 

letter to the nurse, case manager, Ann Wilson:

Thanks for allowing me to see James Williams.  I’ve
included a copy of my clinical note for your records.

I’m not sure exactly what’s causing his continued pain.
I’d recommend further nonsurgical treatment, if there are
other options.  I do not think now he’s capable of
returning [sic] as a dozer operator.  I went down the
list of the requirements and he can’t even flag traffic.
Certainly, if there is any light sedentary office work
available, he’s probably okay for that, but he tells me
that is really not an option.

When Dr. Rosenzweig feels that nonsurgical treatment is
exhausted, I would then say that Mr. Williams is at
maximum medical improvement.  A functional capacity
evaluation might be of benefit then, to determine his
residual capabilities.  I don’t think surgery is a good
option.
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Thanks so much for allowing me to see your nice patient.

     On May 18, 2007, Dr. Rosenzweig stated in an office note

that the claimant had returned for follow-up of his injury of

August 16, 2006.  Specifically, Dr. Rosenzweig reported, in

relevant part:

... Unfortunately, Mr. Williams has not responded to any
treatment medication, injection therapy, or time. He has
had a second opinion, who did not feel he was a surgical
candidate.  He underwent facet injection on fluoroscopic
guidance on May 2, 2007, at the L3-L4 and L4-5 bilateral.
He reports he had no benefits even from the anesthetic
for the day, much less any steroid benefit and he states
if anything his pain was worse.

     Dr. Rosenzweig reported, on June 22, 2007, that the 

claimant appeared to be at a stable level with no expected

significant improvement, or deterioration over the next

several months and that he would place him at an MMI status.

He also opined that it did not appear that the claimant would

be a candidate to return to work.  Dr. Rosenzweig also opined

that he would not anticipate that the claimant will return

back to work as a heavy equipment operator, truck driver, etc.

Therefore, he recommended that the claimant undergo an FCE.

At that time, Dr. Rosenzweig assessed the claimant with 10%

impairment overall, using The Fourth Edition of the Guides of

Evaluation of Permanent Impairment, table 72 on page 110.

    On July 17, 2007, the claimant underwent a Functional

Capacity Evaluation, at the Functional Testing Centers, Inc.

The examiner was Stuart Jones, DPT CFE.  The results of this
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evaluation indicated that the claimant gave an unreliable

effort with 38 of 52 consistency measures being within

acceptable limits.  Mr. Jones wrote, in relevant part:

Functional Limitations
Mr. Williams did demonstrate the ability to lift more
than 40 Lbs. when lifting from floor to shoulder level.
Mr. Williams demonstrated a low tolerance for all
functional activity while standing and performed Walking,
Standing, Pushing and Pulling at the Occasionally
frequency level.  It is noted that Mr. Williams
demonstrated inconsistent and self-limiting behaviors
throughout the evaluation therefore his true functional
limitations remain unknown.

 
Conclusions:
Mr. James Williams underwent a functional capacity
evaluation on this date with unreliable results.

Overall, Mr. Williams demonstrated the ability to perform
lifting/carrying within the Medium Physical Demand Level,
but his low tolerance for activity while standing
functionally limit his ability to perform work at the
Light Physical Demand Level as defined by the guidelines
of the U.S. Department of Labor.

Please refer to below the Physical Characteristics of
LIGHT work.

      The claimant saw Dr. Rosenzweig for a follow-up visit on

July 28, 2007.  At that time, the claimant reported that his

pain was unrelenting, intractable, and resulting in severe

dysfunction.  Dr. Rosenzweig noted that the claimant had an

FCE, which was not valid, but that he felt the claimant was a

candidate for light duty work.  He also noted that the

claimant had gotten conditioned to take Percocet on a daily

basis, to which he was advised not to be in his best interest.

Nonetheless, Dr. Rosenzweig recommended that the claimant seek
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a second surgical opinion or an IME regarding causation and

compensability of his claim.  Dr. Rosenzweig stated that the

claimant was not a candidate for spinal intervention since he

had undergone extensive fluoroscopic-guided injections for

therapeutic benefit, none of which had given him substantial

improvement. However, Dr. Rosenzweig did state that the

claimant’s nerve testing supported a chronic radiculopathy and

his other diagnostic revealed underlying degenerative disease.

The claimant was referred back to his local physician for him

to provide the claimant’s medication.

     On August 24, 2007, Dr. Rosenzweig saw the claimant for

his continued complaints of chronic pain from his injury of

August 16, 2006.  At that time, he reported that the claimant

had been asked to return back to work and felt that he could

not do so and indicated that he was going to seek disability.

Dr. Rosenzweig wrote, in part: “Apparently, he had a change of

heart and decided to that he did [sic] will return back to

work and was prepared to go back to work, but then started

having cascading back, hip, and leg pain after he had a fall

when his leg gave out on him.”  The claimant reported to Dr.

Rosenzweig that after fall, his back swelled up and he had

increasing pain that is unlike his pain from before.  Also,

the claimant was having a lot of difficulty with standing and

walking activities.  As a result of the claimant’s new
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symptomatology, Dr. Rosenzweig recommended that the claimant

have an updated MRI.

     Dr. Rosenzweig stated in a letter to Ms. Wilson, dated

November 7, 2007, that he had compared the claimant’s discs of

the lumbar MRI’s performed on August 30, 2006, as well as

October 4, 2007.  He opined that both MRI’s revealed facet

noncompressive disc changes at 4-5 and 5-1.  The 4-5 level

revealed facet hypertrophy with some foraminal narrowing.  Dr.

Rosenzweig further opined that the MRI from October 4, 2007

appeared to be no different from the MRI reported on August

30, 2006.  He specifically opined that in his review of the

disc and direct head-to-head comparison, he did not recognize

any substantial change, deterioration, or improvement from the

MRI performed 12 months apart.  Therefore, there was no change

in Dr. Rosenzweig’s recommendations.

     The claimant underwent evaluation by Dr. Meraj Siddiqui

on March 20, 2008, due to a chief complaint of “Lower back

pain and leg pain.” Dr. Siddiqui recommended that the claimant

under go bilateral medial branch blocks of the lumbar acet

joint at L3-L4,L4-5,L5-S1, levels to alleviate his back pain.

For the radiating leg pain, he recommended a lumbar epidural

steroid injection, and Lyrica.

     On that same date, the claimant underwent a negative 

drug screen at White River Medical Center.
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     The claimant underwent a program of job search 

assistance with the Systemedic Corporation, beginning in

February of 2008.  Ms. Heather Taylor performed these

services.  She stated that the claimant has good transferrable

skills, and should be able to return to employment in a

variety of jobs within his limitations.  Ms. Taylor identified

several jobs within the claimant’s limitations, including, but

not limited to security guard, local jailer, packer, hotel

desk clerk, life skills instructor, customer service

representative, light janitorial service worker, dump truck

driver, and van driver.  Although the claimant did not secure

employment as a result of this effort, he fully participated

in this program.             

     Dr. Siddiqui performed bilateral lumbar facet medial 

branch block on the claimant lumbar spine at L2, L3, L4, and

L5, on March 25, 2008.  On April 15, 2008, Dr. Siddiqui

performed a lumbar chemical destruction rhizotomy at L2, L3,

L4, and L5, on the left side.

    On May 6, 2008, Dr. Siddiqui reported in a procedure

report that the claimant had received left lumbar rhizotomy

with good pain relief, but continued to have right lumbar

spine pain.  As a result, on that same date, Dr. Siddiqui

performed a lumbar chemical destruction rhizotomy at L2, L3,

L4, and L5, on the right side.



26

     Dr. James Adametz performed a medical evaluation of the

claimant on September 26, 2008, due to back pain, bilateral

leg numbness.  He stated, in part:

MDM: My assessment is this gentleman does have some
degenerative disc disease, with even a slight bulging
disc and a mild canal stenosis primarily around the L4-5
level.  How much of this is from the motor vehicle
accident rather than pre-existing is difficult to
separate.

As far as treatment goes, he’s really had reasonable
treatment.  As far as a discogram and post-discogram CT
goes, I think it might be reasonable to do that, although
I would only recommend IDET fusion or any other treatment
afterwards if it’s very specific and localized in the
abnormalities, which would be unusual for a discogram.

Otherwise, unless this could be pinned down better, I
don’t have any additional treatment recommendations.  I
do feel like he would work operating heavy equipment,
especially some type of modified work, and feel like he
could lift up to 40 pounds as suggested in the Functional
Capacity Evaluation, even though he has an invalid and
unreliable effort.  I unfortunately do find some 

     nonphysiologic things with this gentleman and the fact
that his FCE is unreliable, raising the question that he
may be not be giving it his full effort.  Otherwise, I
don’t see any additional pain management modalities that
would be appropriate.  I think he is on appropriate
medications at this time. 

     On November 11, 2008, Dr. Adametz wrote:

CHART NOTE: Mr. Williams had a CT discogram and I was
able to review the report from that.

STUDIES REVIEWED: The discogram report says that he has
an annular tear of both L4-5, and L5-S1.  There is
minimal, if any, mass effect on the nerve roots.  This
was relatively localized at least to the L4-5 and L5-S1
interspace.

The last time I saw the patient, I did say that discogram
might be slightly helpful, and apparently that was done.
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MDM: I don’t think a fusion would be appropriate in this
gentleman at both of the above levels, and I just don’t
see enough of an abnormality.  The IDET is a more
difficult decision.  The IDET is a minimally invasive
procedure, but in my experience it’s not had a very good
success rate.  So the chances of it helping, I think are
slim.

Overall, I really thought that Mr. Williams should be
able to proceed on with the work restrictions as laid out
in the Functional Capacity Evaluation, and would try to
get him back to work.

Dr. Siddiqui performed an “Intradiscal Electrothermal

Neurloplasty,” on December 10, 2008.  The claimant underwent

physical therapy treatment at White River Medical Center from

March 12, 2009, through June 10, 2009.

    The claimant saw Dr. Siddiqui for a follow-up visit on

July 11, 2009.  At that time, the claimant stated that the S/P

lumbar epidural steroid injection helped significantly and now

his pain was more manageable with medications and the use of

SCS.  The claimant described his pattern of pain as constant

with intermittent flare ups.

     On July 27, 2009, the claimant returned to Dr. Siddiqui

for follow-up, after undergoing neurotomy of lumbar medial

branch nerves.  The claimant stated that his pain in the back

had improved.  He also reported improvement in some of his

physical activities.  The claimant denied any complications

from this procedure.

     The claimant next saw Dr. Siddiqui on September 29, 2009

due to back pain.  Dr. Siddiqui wrote, in part: “.... The
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patient stated that pain has remained unchanged since last

visit.  It is well controlled with medications, able to

perform most daily activities with any significant

difficulties.  Denies any side effects from the medications.”

     However, on December 14, 2009, during an office visit,

the claimant complained to Dr. Siddiqui of worsening of lower

back pain for last few weeks.  His pain was controlled with

bed rest and medications.  The claimant described the pattern

of pain as constant with intermittent flare ups.  The pain was

throbbing and shooting, and radiated to both lower

extremities.  The claimant stated that his pain was made worse

by increased activity, bending, walking, lifting, standing,

sitting and getting up from sitting or lying position.

However, the claimant stated that his pain was made better by

taking medications and lying flat, but at times nothing

helped.

    The claimant continued to treat with Dr. Siddiqui for

worsening lower back pain.  However, on January 11, 2010, the

claimant saw Dr. Siddiqui for follow-up since lumbar epidural

steroid injection(LESI).  At that time, the claimant reported

that his pain relief was greater than 50% and had lasted over

the last three weeks.  The claimant also reported some

improvement in some of his physical activities.  He denied any

complications from the procedure. 
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    On March 10, 2010, Dr. Siddiqui saw the claimant in

follow-up of his LESI.  The claimant stated that the procedure

helped for five to six week, but he had recurrence of back and

leg back for the last week.  As a result, Dr. Siddiqui

recommended a neurosurgical consult, Percocet for pain,

rehabilitation exercises, and Lyrica. 

     Dr. Adametz evaluated the claimant on May 28, 2010.  He

stated that the claimant had some small disc abnormalities,

but he did not feel that were bad enough for surgery.  Dr.

Adametz stated, “.... As far as the dorsal column stimulator

goes, I think it might be beneficial.”  He also stated that

once the claimant could tolerate his pain, he should go back

to work.

   On June 14, 2010, Dr. Siddiqui recommended that the

claimant undergo an MRI of the neck and back.  At that time,

the claimant had a new onset of neck pain, which radiated to

both extremities.  

     An MRI of the lumbar spine was performed on that date,

with the following impression:

1.  Grade 1 anterior spondyloisthesis of L4 on L5, mostly
related to degenerative change in the facet joints at
that level.
2.  Mild annular bulge of the disk at the L2-L3 levels is
noted with no effacement of the dural sac.
3.  Findings consistent with spinal stenosis at the L4-L5
level and narrowing of the neural foramen bilaterally at
that level....

     
     On June 23, 2010, the claimant saw Dr. Siddiqui for a
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follow-up visit.  He noted that the lumbar MRI revealed

worsening of the degenerative changes, facet arthritic changes

and spinal stenosis which were very consistent with his

symptoms.  Dr. Siddiqui recommended that the claimant try a

trial spinal cord simulator(SCS).

     Dr. Siddiqui performed a procedure for placement of the

spinal cord stimulator, on August 2, 2010.  

    On August 6, 2010, Dr. Siddiqui saw the claimant for

removal of the trial SCS leads.  The claimant reported that

the trial stimulator helped with his back and leg pain

significantly.  With the use of the trial SCS, the claimant’s

pain improved at least 60 percent, and his tolerance for

standing, walking and sitting also improved.  The claimant was

able to cut back some of his pain medication with the trial

SCS.  As a result, Dr. Siddiqui recommended a permanent spinal

cord implantation.

    A permanent spinal cord stimulator was placed by Dr.

Siddiqui on August 25, 2010.  The claimant saw Dr. Siddiqui 

for follow-up of permanent implant of the SCS.  At that time,

the claimant denied any complications from the procedure.  He

reported that the use of the SCS helped his chronic back and

leg pain.               

     However, on October 28, 2010, the claimant returned to

Dr. Siddiqui for follow-up care.  At that time, the claimant
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stated the current SCS programs were not effectively providing

coverage in painful area of his lower back and legs.

Therefore, he requested reprogramming of the SCS.  The

claimant described the pattern of pain as constant and

intermittent flare-ups, which was done.

   Amanda Dinwiddie, the claims specialist, wrote the

following letter to the claimant’s attorney on February 14,

2011:

I am in receipt of Dr. Meraj Siddiqui’s response to Ann
Wilson, Systemedic Nurse Case Manager’s letter dated
January 25, 2011 stating Mr. Williams has reached maximum
medical improvement (MMI) as of February 8, 2011.

I would like to offer Mr. Williams the vocational
rehabilitation program offered by Systemeic Corporation.
Systemedic’s Rehabilitation Management division offers a
comprehensive program of vocational services including
evaluation and opinion, development of
rehabilitation/return-to-work plans, implementation and
follow up.  Their experienced vocational specialists
provides statewide coverage of Arkansas, as well as
national job market/job openings research and
documentation.  Please check the appropriate box below
and mail back to me in the self-addressed, stamped
envelope I have provided.

     The claimant declined these services on February 20, 

2011.

     On February 28, 2011, the claimant made complaints to 

Dr. Siddiqui of the current SCS programs not effectively

providing coverage of his painful area of lower back and legs.

As a result, he requested for reprogramming of the SCS.  Dr.

Siddiqui recommended analysis and reprogramming of SCS.  
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     The claimant reported no significant change in his pain

condition to Dr. Siddiqui, on April 18, 2011.  Dr. Siddiqui

recommended bilateral sacrolliac joint steroid on June 6,

2011.  This was done on June 7, 2011.  

     However, on June 13, 2011, the claimant saw Dr. Siddiqui

for follow-up, of his bilateral SI joint steroid injection.

The claimant reported that this procedure did not help his

pain.  

      On July 11, 2011, the claimant returned to Dr. Siddiqui.

At that time, the claimant was status post lumbar epidural

steroid injection.  He stated that the procedure helped his

pain significantly and was now manageable with medications and

use of the SCS.

     The claimant saw Dr. Daniel Morris for pain management

evaluation, on February 1, 2012.  The claimant reported having

had a fall several weeks back and since that time, he had not

had good stimulation on the left side.  The claimant also

reported stimulation into the right chest.  Dr. Daniel’s

assessment was “1.  Nonfunctioning spinal cord stimulator

system.  2.  History of a fall leading to spontaneous

migration of lead.”   He suggested revising the right lead to

become to the left of midline of the current left lead.  

    On May 3, 2012, Dr. White stated in a follow-up that

evaluation under fluoroscopy revealed that there had been
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movement of leads since the claimant’s March 1, 2012

evaluation.  

     The claimant saw Dr. C. Scott Anthony on June 8, 2012.

He stated that the stimulator was not providing the claimant

with much benefit.  He recommended the claimant take Endocet

four per day, as well as Neurontin.    

                     ADJUDICATION 

A.   Permanent Total Disability/Wage-loss Disability

The claimant asserts that he has been rendered 

permanently and totally disabled as a result of his 

compensable back injury of August 16, 2006, or in the 

alternative, that he sustained wage-loss, as a result of this

injury.

     Ark. Code Ann. §11-9-519(e)provides:

(1) "Permanent total disability" means inability,
because of compensable injury or occupational
disease, to earn any meaningful wages in the same
or other employment.

(2) The burden of proof shall be on the employee
to prove inability to earn any meaningful wage in
the same or other employment.

     Ark. Code Ann. § 11-9-522(b)(1) provides:

     In considering claims for permanent partial
disability benefits in excess of the employee's
percentage of permanent physical impairment, the Workers' Compensation Commission may take into

account, in addition to the percentage of permanent physical
impairment, such factors as the employee's age, education,
work experience, and other matters reasonably expected to
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affect his or her future earning capacity.
     The instant claimant was 57 years old as of the date of

the hearing.  He has a high school education.  Although the

claimant testified that he had less than average grades, the

evidence before me demonstrates that the claimant has an

average IQ. In addition, the claimant holds a partial

certificate in welding.  He also attended a three-month vo-

tech program for chemical engineering, which is commonly

referred to as “mud training” in the oil field industry.   The

claimant served three active years in the Navy.  While in the

Navy, the claimant’s job duties entailed parking the aircraft

carriers after they had been landed. The claimant began

working for the Arkansas State Highway and Transportation

Department in 2001.  He initially worked for the  respondent-

employer performing maintenance/mechanical job duties, wherein

he laid drainage pipes, changed the oil, replaced tires, and

drove a dump truck.  At the time of his admittedly compensable

back injury, the claimant worked as a dozer operator.  The

majority of the claimant’s past relevant work would be

classified in the heavy category of physical work demands.  

     The parties stipulated that the claimant sustained 

an admittedly compensable back injury on August 16, 2006.  The

claimant’s injury occurred while operating a button

machine(laying reflectors) for the Highway Department when the

truck pulling it was struck by another truck. 
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     The claimant has seen multiple doctors for his 

compensable back injury.  Said physicians include, but are not

limited to Drs. Rosenzweig, Siddiqui, Adametz, Bruffett, and

Anthony.

     An MRI of the claimant’s lumbar spine was performed in

August of 2006, which revealed “a broad based L4-5 disc

protrusion involving the right greater than left L5 nerve

root.”  On September 19, 2006, Dr. Rosenzweig’s impression was

“Lumbar strain with symptomatic disc herniation.”     

     Drs. Rosenzweig, Bruffett, and Adametz have opined 

that surgery is not warranted.  However, respondents no. 1

have paid for extensive conservative treatment, in the form of

trigger point injections, facet joint injections, facet medial

blocks, epidural injections, physical therapy, spinal cord

stimulator, lumbar chemical destruction/rhizotomy intradiscal

electrothermal therapy((IDET), and a medication regimen.

     The parties stipulate that the claimant reached the end

of his last healing period for his compensable back injury on

February 15, 2011.  After a fall, the spinal cord stimulator

had to be removed.  As of the date of the hearing, the

claimant has continued on a medication regimen for treatment

of his ongoing back pain and other related symptoms. 

     In the present matter, the claimant has been assigned a

10% permanent anatomical impairment rating due to his
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compensable back injury, which has been accepted by

respondents no. 1.           

    On July 17 2007, the claimant underwent a functional

capacity evaluation.  The results of this evaluation indicated

that the claimant gave an unreliable effort with 38 out 52

consistency measures being within acceptable limits.

Nonetheless, the evaluator concluded that the claimant was

able to perform the physical job demands of medium duty work.

On July 28, 2007, the claimant’s treating physician, Dr.

Rosenzweig, opined that the claimant was a candidate for the

physical demands of light-duty work.

     The claimant participated in a program of job placement

assistance, which was provided by the respondent-carrier.

Although the claimant was unable to find employment through

the efforts of this program, the evidence before me

demonstrates that the claimant was compliant with this

process. His testimony demonstrates that he also attempted to

obtain employment through a job placement program through the

VA and Arkansas Workforce Services, but was unsuccessful in

his efforts.     

     After his compensable injury, he went back to work for 

the Highway Department for approximately one month, but was

unable to perform his job duties due to pain.  The claimant

admitted he has not worked since September of 2006.  As of the
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date of the hearing, the claimant was drawing Social Security

Disability benefits. No evidence has been presented

demonstrating that the claimant has attempted to find

employment within his physical limitations during the last

couple of years.    

     The testimony elicited from the claimant during the 

hearing demonstrates that his daily activities have been

significantly restricted due to his compensable injury.  The

claimant stated that since his compensable injury, family and

friends have done his yard work for him.  

     The evidence demonstrates that the claimant suffers 

from hypertension.  His testimony demonstrates that his blood

pressure medication interferes with his ability to concentrate

and attention span.  However, no evidence has been presented

to show a causal connection between this condition and the

claimant’s compensable back injury.  Nonetheless, the claimant

takes Oxycontin, Percocet and Neurontin for his compensable

pain.  He testified that the Oxycontin makes him feel

“stupid.” 

     The claimant testified that on a typical day he is 

home with his minor children.  However, he maintains that

someone  else is always with him.  His testimony demonstrates

that none of the medical treatment has provided any permanent

relief of his back pain and related symptoms.  As of the date
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of the hearing, the claimant continued with significant back

pain and related symptoms.  The claimant denied that he is

able to return to any gainful employment.

     However, the functional capacity evaluation shows that

the claimant demonstrated the ability to perform the medium

classification of work.  Dr. Rosenzweig has opined that the

claimant is capable of performing light category of work.  Dr.

Adametz opined that the claimant is capable of performing the

work restrictions per the functional capacity evaluation.  Dr.

Bruffett opined that the claimant is not capable of returning

to work as dozer operator, but capable of performing light

duty work.  No doctor or medical personnel has opined that the

claimant has been rendered permanently and totally disabled

due to his compensable back injury.       

     Therefore, after considering all the foregoing evidence

(particularly the FCE results, the expert opinions of Drs.

Rosenzweig, Bruffett, and Adametz, and because Ms. Taylor

identified several jobs within the claimant’s physical

restrictions), I find that the claimant failed to prove by a

preponderance of the credible evidence that he has been

rendered permanently totally disabled as a result of his

compensable back injury of August 2006. 

     Nonetheless, I do find that the claimant proved his 

entitlement to wage-loss disability.  Having taken into
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account the claimant’s anatomical impairment of 10%,

claimant’s relatively senior age, education, inability to

return to his prior work within the heavy category, his

permanent restrictions(per the FCE and Dr. Rosenzweig), and

other matters reasonably expected to affect his future earning

capacity, I find that the claimant sustained wage-loss

disability, in the amount of 29%, over and above his 10%

anatomical impairment rating.  

   I realize that the claimant refused the respondent-

insurance carrier’s offer of a second attempt at job placement

assistance, however, considering that this program was

identical to the program previously completed by the claimant,

and no offer for retraining has been made, I find that his

refusal was reasonable under the circumstances, and does not

bar this award of wage-loss disability.      

B.  Attorney’s Fee

     The parties have stipulated that respondents no. 1 

have controverted this claim for additional benefits in its 

entirety.  Therefore, I thus find that the claimant’s attorney

is entitled to a controverted attorney’s fee on all indemnity

benefits awarded herein to the claimant, pursuant to Ark. Code

Ann. §11-9-715.

           FINDINGS OF FACT AND CONCLUSIONS OF LAW 
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     On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in 

accordance with Ark. Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has  
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier 
         relationship existed, on or about August 16, 2006.

3.  The above-mentioned stipulations are hereby 
         accepted. 

     4.  The claimant failed to prove by a preponderance of 
         the credible evidence that he has been rendered 
         permanently and totally disabled by his compensable
         back injury of August 16, 2006.

5.  The claimant sustained a 29% wage-loss disability, 
    over and above his anatomical impairment rating of 
    10%.

                            AWARD
 
     Respondents no. 1 are directed to pay benefits in 

accordance with the findings of fact set forth herein.

   All accrued sums shall be paid in lump sum without

discount, and this award shall earn interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809.

    Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  

     This fee is to be paid one-half by the carrier and one-
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half by the claimant. 

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK

ADMINISTRATIVE LAW JUDGE

    
CB 

    


