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PLANTERS SERVICE & SALES, INC., 
EMPLOYER RESPONDENT NO. 1
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DISABILITY TRUST FUND RESPONDENT NO. 2
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Hearing before Administrative Law Judge Elizabeth W. Hogan on June 6, 2013, at
Helena, Phillips County, Arkansas.

Claimant represented by Mr. Garland Q. Ridenour, Attorney at Law, Little Rock,
Arkansas.

Respondents No. 1 represented by Mr. Jarrod S. Parrish, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented by Mr. David L. Pake, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the widow’s entitlement to payment

of dependency benefits (for spouse and child), funeral expenses, medical expenses

and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-114 that was the major cause of his death and

resulting in Trust Fund liability, Ark. Code Ann. §11-9-527, or if benefits are barred

due to use of an intoxicant, Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.
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STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on April

9, 2011.  The claimant died on April 13, 2011.  Some expenses and benefits have

been paid by AFLAC and Principal Financial Group.

The claimant contends her husband died as a result of inhalation of toxic

chemicals.  She seeks payment of medical expenses, funeral expenses and

dependency benefits for herself and her daughter.  The claimant relies on Dr. Arthur

Levy‘s testimony and on the January 19, 2012, opinion of Dr. Robert Barrow with

regard to causation.  The claimant challenges the chain of custody surrounding the

drug test.

Respondents No. 1 contend the claimant was not exposed to any toxic

substance.  Secondly, any exposure to chemicals is not causally related to the

claimant’s death.  Alternatively, if the Commission finds the claimant suffered an

inhalation injury, this claim is barred by a drug test positive for amphetamines.

Respondents No. 1 rely on the opinion of Dr. Henry Simmons and Dr. Laura Lamps

with regard to causation.

Respondent No. 2, Death and Permanent Total Disability Trust Fund (Trust

Fund), defers to the outcome of litigation.  If compensable, respondents No. 1 must

pay $186,875.00 before the Trust Fund’s obligation begins.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in the two volume transcript, along with the deposition of Dr. Arthur Levy (taken

December 20, 2011), incorporated by reference.  Attorney Parrish’s letter of June

10, 2013, has been attached to the deposition explaining a line of questioning.   The

claimant’s Motion in Limine was addressed in correspondence dated January 14,
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2013.   Additionally, the respondents’ objection to a photograph of Mr. Wilkerson in

his hospital bed was sustained and proffered by the claimant.

The following witnesses testified at the hearing:  the widow, Rita Wilkerson

and her daughter, Kayla Wilkerson (age 17); general manager for the respondent

employer, Rhonnie Crowley; the claimant’s former supervisor, Mike Von Kanel who

is no longer employed by the respondents; investigator, Craig Treanor; physician

and toxicologist, Dr. Henry Simmons; emergency room (ER) nurse, Tina Bennett;

Dr. McDaniel, a retired general practitioner; and Dr. Arthur Levy, an emergency

room physician.  The testimony of Drs. McDaniel and Levy consisted of simply

reviewing their records but they did not offer an opinion on the claimant’s cause of

death.

Rita Wilkerson testified that her husband, age 55, had worked for the

respondent employer since 1983 as an herbicide sprayer.  His job duties required

him to mix chemicals with water and spray fields.  The claimant came home afer

work on Saturday, April 9th, and played basketball with his daughter.  He told his

wife he wasn’t feeling well and laid down to rest.  The claimant returned to work the

next day but left early feeling achy, feverish, and short of breath.  His wife treated

him with over-the-counter medications.  By Sunday night or Monday morning, the

claimant became jaundiced and went to see his general practitioner on Tuesday,

April 12th.  Dr. McDaniel referred him to the emergency room where he was treated

by Dr. Levy.  The claimant was airlifted to UAMS the same day and died on

Wednesday, April 13, 2011.

While in the Helena ER, a drug test was administered to the claimant which

was positive for amphetamines.  Ms. Wilkerson is suspicious of the validity of the

test, because she never saw a urine specimen collected; there was no written order

for a drug test; there were no identifying initials on the specimen (causing the lab
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to use the initials XX); and the time on the lab report shows the sample was

collected and tested after the claimant left the hospital.  However, Ms. Wilkerson

conceded she stepped outside the claimant’s room when her husband was

catheterized.

Nurse Bennett testified she obtained the urine sample but the medical team

was concentrating on helping the patient breathe and the specimen wasn’t

transported to the lab until after the claimant left the hospital.  Once a specimen is

collected, it is hospital policy to finish the testing even if the patient has been

discharged from the hospital.

Dr. Levy testified he doesn’t remember ordering  a  drug  screen  but  it was

possible  it  was  a  verbal  order  that  wasn’t  reduced  to  writing.   Over-the-

counter medications (containing epinephrine and pseudoephedrine) can register as

a false positive for amphetamines.

Ms. Wilkerson testified her husband was exposed to chemicals on the job,

however, that is inconsistent with her testimony that she was treating her husband

with over-the-counter medications and chicken soup for the flu.  In fact, Dr.

McDaniel testified he is the one who brought up the possibility of chemical exposure

as he feared Mr. Wilkerson had been using Paraquat. 

Mike Von Kanel, the claimant’s supervisor, knew Mr. Wilkerson for 30 years.

He spoke with Mr. Wilkerson the weekend before his death but the claimant never

mentioned any accident with the chemicals.  While the claimant was at the hospital,

Ms. Wilkerson called Mr. Von Kanel and asked him to check the claimant’s binder

in his truck to see what chemicals he sprayed before he got sick.  A notation

indicated the claimant had used Envive and Prefix.  Mr. Von Kanel took the binder

to manager, Rhonnie Crowley.  Although UAMS tested the claimant for exposure

to Paraquat (which was negative), no test was conducted for Envive or Prefix. 



-5-

Rhonnie Crowley testified the fertilizer company began drug testing

employees in 2000 but discontinued the practice in 2009 due to costs.  Even when

an employee’s test was positive, they were not disciplined but were given the

opportunity to re-test within 30 days.   Ms. Crowley testified that Mike Von Kanel left

the claimant’s binder with her and she kept it in her locked office.

The insurance adjuster hired an investigator, Craig Treanor, to inspect the

equipment the claimant used before his death and to obtain information on the

chemicals the claimant was using.  When he looked through the claimant’s binder,

he found a bag of white crystalline powder and drug paraphernalia (empty barrel of

an ink pen and sheets of foil).  He called the Sheriff on May 20, 2011, who took

custody of the powder but it was never tested and the evidence was purportedly

destroyed.

Dr. Henry Simmons, a physician with a background in chemistry and a

doctorate in toxicology, testified that while methamphetamine (meth) use can

register as amphetamines, meth cannot be positively identified without a second,

confirming test.  And use of some over-the-counter medications can cause a

positive drug panel for amphetamines.  Since the claimant’s drug test was not

subjected to a confirming test, there is no definitive proof the claimant was under

the influence of meth while working.

Dr. Simmons opined the claimant did not die as a result of exposure to, or

inhalation of, toxic chemicals.  If the claimant had been exposed to a chemical

inhalant, Dr. Simmons would have expected to see evidence of irritation to the

upper airways – nose, throat, mouth – which was not present.  Additionally,

chemical exposure would be expected to produce diffuse changes in the lower

airways rather than the patches found during the autopsy.
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Although signs of early emphysema were found during the autopsy, this

condition had not reached a clinical level, meaning the claimant was still physically

active, had not sought medical treatment for shortness of breath, nor was he taking

any medication for emphysema.  Ms. Wilkerson testified she had cancelled her

husband’s health insurance policy.

Dr. Simmons testified that while Paraquat has a notorious reputation, Envive

and Prefix posed little threat.  The Material Safety Data Sheet (MSDS) doesn’t even

require use of a respirator when handling these substances.  Based on the autopsy

results, Dr. Simmons agrees with pathologist, Dr. Lamps, that the claimant died of

a bacterial infection.

MEDICAL EVIDENCE

Dr. McDaniel saw the claimant on April 12, 2011, for complaints of “pain all

over, had fever yesterday.”  The exam showed no pulmonary symptoms, dyspnea,

cough, wheezing or hemoptysis.  There is no mention of jaundice.  The claimant

never reported accidental inhalation of chemicals.  Dr. McDaniel initiated the

conversation, as he feared exposure to Paraquat, a problem he had seen in the

past with farm workers.  He referred the claimant to Dr. Levy for chemical exposure.

The claimant was seen in the Helena ER on April 12, 2011, where he came

under the care of Dr. Levy.  The history of injury shows exposure to Envive and

Prefix with the onset of symptoms beginning three days earlier.  Dr. Levy saw no

chemical burns to the claimant’s hands or skin and no open lesions.  Dr. Levy

diagnosed respiratory distress based on an unusual x-ray of the lungs showing

edema (Depo. p. 49-51).  He also diagnosed long-standing high blood pressure.

Dr. Levy referred the claimant to a pulmonalogist and the claimant was airlifted to

UAMS.  Dr. Levy testified it “could be” possible that compromised lungs were
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susceptible to infection (Depo. p. 53-54).  But he could not state his opinion within

a reasonable degree of medical certainty (Depo. p. 59).

At UAMS, the claimant was diagnosed with acute respiratory and kidney

failure.  “Poison control was contacted from Helena and stated that the chemical

could cause ‘minor respiratory irritation.’” The claimant used Paraquat on April 2,

2011, but testing for the substance was negative.  Sepsis and septic shock were

also suspected.  When dialysis was initiated, the claimant went into cardiac arrest

and died.

Pathologist, Dr. Laura Lamps performed an autopsy on April 14, 2011, which

revealed the following:

1.  Clinical history of respiratory failure and sepsis.

a.  Diffuse necrotizing bronchopneumonia involving all lobes, with
associated abscess formation, hemorrhage, and pleuritis.

b.  Bilateral pleural effusions.

c.  Pylonephritis with associated infarction, cortical necrosis, and
abscess formation.

d.  Small thyroid abscess.

e.  Methicillin-sensitive Staphylococcus aureus grown from premortem
blood and urine cultures, and postmortem lung and blood cultures.

f.  Adrenal hemorrhage.

g.  Splenic congestion.

* * *

At autopsy, we found bilateral severe necrotizing bronchopneumonia
with associated abscess development, hemorrhage, pleuritis, and
pleural effusions, in a background of emphysema.  There was no
evidence of pneumonitis seen in the uninflamed lung parenchyma to
suggest a pre-existing chemical injury. . . .  (Emphasis added.)

In summary, this patient died of necrotizing staphylococcal
pneumonia and sepsis in a background of hypertension and
emphysema.
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Dr. Robert Barrow, a physician and lawyer, reviewed the medical records and

opined that the claimant was susceptible to chemical lung damage due to pre-

existing emphysema.

It is clear from the record that the decedent was a smoker and had
over the course of thirty years of smoking developed some degree of
pulmonary compromise described in the autopsy report as
emphysema.  As you may or may not know, this condition reduces the
compliance of the lung tissue such that it is more difficult to exhale
and expel pulmonary debris.  It is also clear from the history given that
on April 9, 2011 during the course of his employment the decedent
accidentally inhaled a quantity of Envive a herbicide manufactured by
DuPont.  From the product insert provided by the manufacturer, one
of the toxic qualities of this product is known specifically to be an
inhalation hazard.  Although, for a person with undamaged lungs, the
quantity of toxic chemical inhaled might have caused a minor cough
or other respiratory irritation, for Mr. Wilkerson this inhalation initiated
a cascade of:  pulmonary angioneurotic edema, Adult Respiratory
Distress Syndrome, multi-lobar pneumonia, and ultimately his death
from overwhelming sepsis.  (Emphasis added.)

Dr. Simmons authored two reports dated November 14, 2011, and April 1,

2012:

Upon completing my review, I concluded well within reasonable
medical and toxicological “certainty” or probability that Mr. Wilkerson
died from an overwhelming bacterial infection as opposed to
poisoning from herbicides.

* * *

Overwhelming sepsis often leads not only to adult respiratory distress
syndrome but also acute renal failure.

* * *

There is insufficient support in the toxicological literature to conclude
that Mr. Wilkerson’s staphylococcal sepsis and pneumonia resulted
from exposure to Prefix, Envive, Roundup Max, or Paraquat
(Gramoxone).

In response to Dr. Barrow’s opinion, Dr. Simmons explained that:

Dr. Barrow simply speculates that Mr. Wilkerson inhaled enough
Envive to cause sufficient respiratory irritation to trigger pneumonia
and secondary sepsis in someone with any degree of “pulmonary
compromise.”  Dr. Barrow does not demonstrate how much Envive,
if any, actually made its way into Mr. Wilkerson’s lungs.  Certainly, he
presents no analytical data to prove that a sufficient amount was
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inhaled by Mr. Wilkerson to irritate anyone’s lungs.  He also provides
no literature support for his conjecture that Envive or any of its active
components has ever caused anyone to develop staphylococcal
pneumonia and sepsis.  This deficiency on his part is not surprising
given that a computerized search of the literature extending from
1946 to the first week of March of 2012 shows no intersections at all
between literally thousands of citations each for pneumonia, sepsis,
adult respiratory distress syndrome or angioneurotic edema and any
of the three active ingredients listed in Envive.

* * *

In addition, although Mr. Wilkerson had some emphysematous
changes found at autopsy, no available records reflect that he was
unduly susceptible to pulmonary infections or that he had any
clinically significant compromise of lung function.  In particular note
that he was on no medications for chronic lung disease, that he did
not require supplementary oxygen, and that there is no record of
previous pneumonias.  Based upon the Claimant’s Response to
Respondents’ Second Set of Interrogatories, his wife “has no
knowledge of David Wilkerson ever being treated or seen by any
health care provider during the five (5) years preceding the date of his
passing.”  Dr. Barrow also evidently disregards the opinion of
pathologist Lamps, who after actually looking at Mr. Wilkerson’s lung
tissues, wrote “There was no evidence of pneumonitis seen in the
uninflamed lung parenchyma to suggest a pre-existing chemical
injury” effectively excluding his theory.  Pneumonitis is a generic term
for inflammation of the lung that accompanies irritation.  Finally, had
Dr. Barrow undertaken a search of the peer reviewed literature for
reported connections between staphylococcal pneumonia and
pulmonary emphysema between 1946 and March of 2012 as I did he
might have found the 1351 articles published on the former and 1707
on the latter with only one intersection reported in the literature.  That
case was reported in a German paper and concerned “acute
emphysema in infancy,” which has no clear significance to the
decedent.

* * *

Furthermore, the UAMS medical records on 4/13 at 0845 describe Mr.
Wilkerson as a “54 yo herbicide sprayer with no significant PMH [past
medical history] admitted with acute respiratory and acute renal
failure.  Suspicion is inhalation of paraquat that causes ARDS [adult
respiratory distress syndrome] and AKI [acute kidney injury].  Parent
[sic] apparently used Paraquat on April 2.”  The 4/13 record from 1511
even quotes the family as reporting that “he had been spraying
Enliven and Paraquat.”  In yet another note on the same day the staff
also charted “There is discussion of paraquat and other poisons, but
paraquat being the most important.”  These three entries confirm that
the treating physicians shared not only my concerns about paraquat
but also that Mr. Wilkerson did not have a history of clinically
significant, premorbid lung disease despite Dr. Barrow’s views.
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DOCUMENTARY EVIDENCE

The Material Safety Data Sheets (MSDS) show that Flumioxazin, a

component fo Envive which is in the form of a small pellet, is harmful if inhaled.

Symptoms include irritation of the upper airways with coughing, nasal discharge,

sore throat, and difficulty breathing.

Prefix, which is in liquid form, is harmful if swallowed.  Goggles are

recommended to avoid contact with eyes which could cause irritation.  The use of

a respirator is not required.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The preponderance of the evidence shows the claimant died from a bacterial

infection, etiology unknown.

The claimant died a few days after spraying crops with herbicides.  Although

the claimant spoke to his supervisor several times over the weekend before his

death, he never reported any accident with the chemicals he was using.  Nor did he

report any accident to his wife, who was treating the claimant with over-the-counter

medications for the flu.  It was the claimant’s general practitioner who first

suggested chemical inhalation as the cause of his symptoms.  But the chemicals

he used (Envive and Prefix) do not require the use of a respirator nor have any

deaths been attributed to the use of these products in medical literature.

In addressing causation, both Dr. Levy and Dr. Barrow used terms like “could

cause” and “might cause”.  But the Court has held that use of these equivocal terms

is insufficient to establish causation.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000); Frances v. Gaylord Container Corp., 341 Ark. 527, 20 S.W.3d

280 (2000).  Medical opinions on causation, if offered, must be stated within a

“reasonable degree of medical certainty.”  Smith-Blair v. Jones, 77 Ark. App. 273,

725 S.W.3d 560 (2002).
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According to the autopsy report, the claimant died from a bacterial infection.

There is no evidence that he died as a result of chemical inhalation.

Because the claimant’s expert witnesses were unable to state their opinions

within a reasonable degree of medical certainty, because the medical literature and

MSDS do not support a causation connection, because the claimant never reported

an accident with the chemicals and because the autopsy report does not confirm

chemical exposure, I find the claimant did not meet his burden of proving a

compensable injury by a preponderance of the evidence which was the major cause

of his death pursuant to Ark. Code Ann. §11-9-114.

Although not specifically argued by the claimant, Dr. Barrow’s opinion

mentions an aggravation of a pre-existing condition.  The autopsy report shows

latent emphysema and Dr. Barrow suggests this made the claimant more

susceptible to chemical inhalation.  However, the claimant’s emphysema was

asymptomatic at the time of his death.  Both the claimant’s wife and daughter

testified the claimant was able to work and play sports.  He never sought treatment

for respiratory problems before his death and he was taking no medication for

emphysema.  Therefore, I have given more weight to Dr. Simmons’ opinion than Dr.

Barrow’s speculative opinion.  Conflicts in medical evidence are for the Commission

to resolve.  Searcy Industrial Laundry, Inc., v. Ferren, 82 Ark. App. 69, 110 S.W.3d

306 (2003).  Therefore, I find the claimant failed to prove a compensable injury was

the major cause of death.  And without a chemical injury, there can be no

aggravation of a pre-existing condition, like emphysema, see Crudup v. Regal

Ware, supra.

The respondents denied this claim, in part, because of a positive drug screen

for amphetamines taken days after the claimant last worked.  I find the urine test,

conducted in a hospital setting, was reasonable and responsible.  Marcus Tenner
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(Deceased) v. Aerocare Holdings, Inc., Full Commission Opinion of November 16,

2006 (F406402), affirmed by the Court of Appeals in an unpublished Opinion on

October 3, 2007.  But the positive test is not proof of illegal drug use on the date of

the alleged chemical exposure.  The respondents’ own expert, Dr. Simmons

testified that over-the-counter medications could be responsible for the positive test.

Without a second confirming drug test, there is no proof the claimant was using an

illegal substance and certainly no proof that he was using an illegal substance on

April 9, 2011, that impaired his judgment and caused an accident with any

chemicals.  Therefore, I find the claimant’s death was not substantially occasioned

by the use of an illegal substance pursuant to Ark. Code Ann. §11-9-

102(4)(B)(iv)(a)(b) and ERC Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977

S.W.2d 212 (1998).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on April 9, 2011.  The claimant died on April 13, 2011.
Some expenses and benefits have been paid by AFLAC and
Principal Financial Group.

2. Rita and Kayla Wilkerson were financially dependent on David
Wilkerson.

3. The claimant has failed to prove a compensable injury was the
major cause of the decedent’s death pursuant to Ark. Code
Ann. §11-9-114.  Based on Dr. Lamps’ autopsy report, the
decedent died as a result of a bacterial infection, etiology
unknown.

4. No drug screen was performed on April 9, 2011.  A drug
screen positive for amphetamines on April 12, 2011, is
inconclusive  based  on  the  testimony  of  Dr.  Simmons.
Over-the-counter medications can cause a positive drug test
for amphetamines.  Therefore, the claimant’s death was not
substantially occasioned by the use of illegal drugs pursuant to
Ark. Code Ann. §11-9-102.

5. If they have not already done so, the respondents are directed
to pay the court reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.
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This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                            
ELIZABETH W. HOGAN   
Administrative Law Judge


