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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F806202

STEVEN WIGGINS, 
EMPLOYEE CLAIMANT

ARKANSAS ENERGY SERVICES, 
EMPLOYER RESPONDENT

NEW HAMPSHIRE INSURANCE COMPANY,
INSURANCE CARRIER/TPA                          RESPONDENT

                OPINION FILED JANUARY 4, 2013                
           
A hearing was held before Administrative Law Judge Chandra
L. Black, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. James Pate, Attorney at
Law, Russellville, Arkansas. 

Respondents were represented by Ms. Melissa Wood, Attorney
at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on October

8, 2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on July, 30, 2012.  A

Prehearing Order was entered in this claim on that same

date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-carrier relationship existed

on June 14, 2008, and at all relevant times, when the

claimant sustained a compensable injury to his left shoulder

and right wrist, as a result a motor vehicle accident.       

     3.  The claimant earned sufficient wages to entitle him

to compensation rates of $552 and $392.  

4.  The claimant has sustained a 12%  permanent partial

impairment rating to his right wrist.  That rating has been

accepted and paid.  The claimant was assigned a 6% rating

for the left shoulder.  This rating has also been paid.  

5.  This claim for additional benefits has been

controverted in its entirety.  

6.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

     By agreement of the parties, the issues to be litigated

at the hearing were as follows:

    1.  Whether the claimant is entitled to an additional

impairment rating of 6% for his shoulder injury.

     2.  Additional costs incurred by the claimant for a 

court reporter’s fee. (At the time of the hearing, the

claimant withdrew this issue).

     3.  Wage-loss disability benefits.

     4.  An attorney’s fee. 
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     The claimant’s and respondents’ contentions are set out

in their respective Responsive Filing. These are hereby

incorporated herein by reference. The parties also made

additional contentions during the hearing.  These are hereby

incorporated herein by reference.           

      The documentary evidence submitted in this case consists

of the hearing transcript of October 8, 2012, and the

documents contained therein.  Claimant’s Proffered Exhibit No.

1 was not considered when making a determination of the issues

in this matter.

     During the hearing, the following witnesses testified: 

Karen Wiggins, the claimant, Dr. Raymond Earl Peeples, and

Denise Hutto.  

                        DISCUSSION     

     The claimant’s wife, Karen Wiggins, testified on behalf

of her husband.  As of the date of the hearing, the couple has

been married some thirty-three years. She verified that her

husband worked for AES(Arkansas Energy Services), during the

time of his accident.  Mrs. Wiggins admitted to accompanying

her husband to every medical visit with Dr. Peeples.  She

verified that she could clearly hear everything that was being

said during these visits. According to Mrs. Wiggins, Dr.

Peeples was aware of her relationship to the claimant.  She

stated that her husband hired counsel in 2009 because Dr.
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Peeples kept putting them off with respect to a permanent

partial disability rating. 

     Mrs. Wiggins verified that the first time the claimant

saw Dr. Peeples was in October of 2008.  At that time, her

impression of Dr. Peeples was that he was very subdued.  She

essentially testified that during each visit, Dr. Peeples grew

more distant and cold towards the claimant.  

      Regarding the claimant’s December 10, 2009, clinic visit

with the claimant, Mrs. Wiggins testified:

Q. How did Dr. Peeples act?  What did you see in his
body language when he came through the door before he
said anything?  How did he appear to you based on what
you saw?

A. He was angry.

Q. Okay.  How could you tell hew[sic] was angry?

A. Because he walked into the room and stated, when the
hell are you going to get off your ass and go to work?

Q. He said that to Steve?

A. Yes.

Q. And did he ever say hello, how you doing, good to
see you again?

A. No.

Q. Okay.  What did he say to you and to Steve about not
trying to work and how you're living?  Did he talk to you
about that?

A. Yes.  He did ask Steve -- can I refer?

Q. Yeah.

A. Okay.  He did ask Steve if he was searching for a
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job and he also asked Steve if -- how he was paying his
bills.

Q. And what did Steve say?

A. He stated that I was working and paying the bills.

Q. And -- and y'all were living off your income, right?

A. Correct.

Q. At that point, what did Dr. Peeples say to you and
Steve?

A. He looked at me and asked me if I was tired of
supporting Steve.

Q. Okay.  What was his tone?

A. He was angry, hateful.

Q. What did his face look like?  Flushed or what?

A. I didn't recognize it being flushed.

Q. Okay.  Hey, how did it make you feel when he said
that to you?

A. It made me feel angry, dumb, stupid.

     She admitted that the claimant told Dr. Peeples they were

there because his lawyer wanted to get a permanent partial

disability rating. According to Mrs. 

Wiggins, Dr. Peeples asked why his attorney had not found the

claimant a job because he had several contacts.  She testified

that Dr. Peeples stated that the claimant’s attorney was

sitting on his “butt” collecting money and not trying to find

the claimant a job. 

     Mrs. Wiggins testified that Dr. Peeples asked the 
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claimant who caused the accident on at least three occasions.

She also testified that the claimant tried to defend himself,

by telling him he was looking for work and wanted to be re-

trained.  

     Specifically, Mrs. Wiggins explained:

Q. Now, I want to ask you this.  On the day of that
December 2009 hearing [sic], what kind of extrusion or
swelling was on the back of your husband, if any, on the
back of your husband's left shoulder?

A. He had a nodule about the size of a goose egg.

Q. Okay.  Now, where on his shoulder would that have
been?

A. Back here (indicating).

Q. Okay.  Is it between the neck and into the shoulder?

A.   Between? 

Q.   Yes.  Between the neck and into the shoulder?

A. Yes.

Q. And it's in the upper back part, right?

A. Approximately six to eight inches.

Q. Okay.  Now, you say it was about the size of what?

A. A goose egg.

Q. Okay.  I want to show you something.  Let me have
that.  Here is a little staple puller.  I want you to
look at it.  Was that extrusion or nodule on the back of
Steve's shoulder -- was it larger or smaller than that
staple puller?

A. Larger.

Q. How visible was it looking -- he had a pullover
shirt, didn't he?
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A. Yes.

Q. Okay.  Could Dr. Peeples have felt that in your
estimation, if he put his hand on it?

A. Yes.

     She essentially testified that before December of 2009,

the claimant’s nodule had been there at least a year.  Mrs.

Wiggins agreed that the nodule was present during the

claimant’s other visits with Dr. Peeples.  According to Mrs.

Wiggins, in an attempt to shrink the claimant’s nodule, she

massaged the area.  She denied that during the claimant’s

December 10, 2009, visit with Dr. Peeples, she ever observed

the doctor placing his hand on the claimant’s neck, shoulder,

arm, or anything. 

     Upon further questioning, Mrs. Wiggins testified:

Q. When, again, you pointed out -- you can read your
affidavit to refresh your memory of this.  When you
pointed out that you were there to try to get a PPD
rating on the shoulder, what did Earl Peeples say to
that?

A. He said, well, if you want a rating, I'll give you
a rating.

Q.   And what was his tone?

A. He was harsh.

Q. Was he angry?

A. Yes.

     Mrs. Wiggins testified that she graduated LPN school in

December of 2007.  She worked at Ozark Health Medical Center
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from 2008 until November of 2008.  After that, Mrs. Wiggins

worked at Care 4, from February 2009 until January of 2012.

At that point, she was accepted into the RN program. Mrs.

Wiggins is scheduled to graduate in December of 2012.  She has

worked in the medical field five years.  

    She described Dr. Peeples as having no compassion or

understanding, cold, and angry towards the claimant during the

December 10, 2009 office visit.   

     On cross examination, Mrs. Wiggins denied that she was

aware her husband saw Dr. Peeples for an independent medical

evaluation.  However, she does not dispute this if it is in

the record.  She admitted that she was aware that Dr. Waller

released the claimant with a zero percent rating. 

     Mrs. Wiggins verified that when Dr. Peeples first met 

with the claimant in October of 2008, he asked the claimant

what happened as far as his accident, and about any injuries

he may have sustained.  Dr. Peeples also asked the claimant

about his medical background, family history, social history,

and other information.

     With respect to the claimant’s hiring of legal counsel,

Mrs. Wiggins explained:

Q. I believe you testified earlier it was sometime in
2009; is that right?

A. That would be after 2008.

Q.   So it was 2009 but not later in 2008, correct?
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A.   That sounds correct.

     Under further cross examination, Mrs. Wiggins stated:

Q. Do you have any evidence that Dr. Peeples doesn't
have his patient's best interest at heart?

A. Are you saying patients, plural?  I can't identify
how he is with his other patients.  I can only identify
how he was with Steve.

Q. Okay.  If he comes in here and he testifies that he
felt it was in your husband's best interest to go back to
work, do you have any reason to dispute that?

A. In his --

Q. That it would be in your husband's best interest to
get back to work?

A.   Steve never said he didn't want to go back to work.

Q. Okay.  But if that is Dr. Peeples goal, you
understand that he's going to do what he needs to do to
get your husband back to work?  You don’t have any reason
to disagree with that, do you?

A. Yes, I do disagree.

   Mrs. Wiggins admitted that Dr. Peeples tested the

claimant’s strength in both of his arms.

     On redirect examination, Mrs. Wiggins testified:

Q. Even though he had the history for over a year, what
he was asking was not the history of the accident but who
was at fault in 2009, right?

A. Yes.

Q. He didn't say anything -- did he ask you that in
2008?

A. No.

Q. Did he ask you that in the other visits in 2009?
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A. No.

Q. It's only when we wanted a PPD rating out of him
that he -- he went and said that three times, right?

 
                             * * *

Q. How many times did Dr. Peeples even before he did
anything, any kind of thing in that room, as far as
testing, checking or anything, how many times did Dr.
Peeples in December 10, 2009 try to get Steve to say the
accident was his fault?

A.    At least three times. 

     The claimant testified during the hearing.  He stated 

that he was fifty-three years old.  The claimant verified that

he worked for the respondent-employer, at the time of his

injury of June 14, 2008.  The claimant worked as a truck

driver.  He briefly explained how his compensable rollover

accident happened.  At the time of the compensable incident,

the claimant verified that he was delivering a water drilling

rig.  

     Following his accident, the claimant was taken by 

ambulance to the hospital at Morrilton, St. Anthony’s.  The

claimant verified that while he was at the hospital, Gary

White, a manager from the company visited him within an hour

after the accident.  According to the claimant, Mr. White told

him he was covered under insurance, and that he was a good

employee.  

     The claimant agreed that his wife’s testimony was 

correct.  He verified that it was his goal to attempt to go
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back to work.  The claimant testified that the respondent-

employer promised him a job as a dispatcher.  According to the

claimant, he was unable to drive a truck because holding the

steering wheel irritated his left shoulder and right hand. The

claimant stated that he told the respondent-employer about

these problems.

     He denied that they called him once a dispatcher’s job

became available. A year or so after his accident, the

claimant testified that he attempted to go to work for

Arkansas Nuclear One, in Russellville.  He testified that he

performed light-duty work carrying water jugs to contractor

trailers.  The claimant testified that these jugs weighed

around 25 to 30 pounds.  He earned $14.50 an hour doing this

job, and was able to get a full week’s work.  According to the

claimant, he had to quit this job because it irritated his

hand and left shoulder, and he was unable to carry the jugs

and kept dropping them.  However, the claimant next testified

that he did not quit this job, they let him go.  

     The claimant admitted that his wife accompanied him to

all of his visits with Dr. Peeples.  Mrs. Wiggins sat in the

examination room on every visit.  The claimant denied that he

understood what an IME was, at the time he saw Dr. Peeples.

The claimant testified that he has a high school education.

He stated that he felt that Dr. Peeples was his doctor and had
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a duty to care for him.  

   With respect to his current condition, the claimant

testified:

Q. Okay.  What problems right now do you have -- lift
up your right hand.  What problems in using your right
hand do you have right now?

A. I don't have full grip.  I can't grip my hand, you
know, like that.  I can't do it.

Q. You have weak grip?

A. Weak grip.

Q. What about turning it left and right?

A. I can do that okay.

Q. Okay.  Can you lift it up very much or twist with
it?

A. I can lift this one up.  

Q. But you have a problem -- you have been given
permanent disability in your right hand, right?

A. Uh-huh, yes, sir. 

Q. Okay.  What problems do you have in terms of
limitation of use of your shoulder?

A. Yes, sir.

Q. What terms in that shoulder, why can't you use that?
What's your limitation?

A. I can't -- I can't lift it up as high as I -- I work
it up there it irritates it and starts having a pain up
my neck. 

     Q. Does it get stiff?

A. It gets stiff, grinds, pops.

Q Okay.  In the year -- in the last couple of years,
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how often do you get noticeable muscle spasms in your
shoulder or back?

A. Pretty much daily.

Q. And who helps you ease those?

A. My wife.

     The claimant essentially stated that he is now unable to

operate a big steering wheel on a truck, long haul or short

haul, because it irritated his shoulder and hand.  According

to the claimant, his shoulder would start “spasming” and he

start losing grip, and shifting gears would irritate it.    

    He stated that his wife does most of the driving.  He

admitted to filing for Social Security Disability and having

received some compensation for a partial award.

    With respect to his December 10, 2009, visit with Dr.

Peeples, the claimant testified that the lump was present in

his shoulder during this visit.  The claimant testified that

this felt like a basketball, but on observation it was the

size of a goose egg.  He denied that during this examination,

Dr. Peeples never once checked his neck or shoulder for any

tightness, spasms or lumps.         

     The claimant verified that he sought treatment from Dr.

Owen Kelly on his own.  He agreed that Dr. Kelly actually felt

his left shoulder, neck and across the lump.  Dr. Kelly

ordered an MRI.  

     Upon further questioning, the claimant explained:
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Q. And then he gave us his report after he had examined
you and actually done a hands-on examination.

A. Yes, sir.

Q. How would you sum up the way you feel that Dr.
Peeples, when the insurance company paid him to rate you
in all these visits, how would you sum up the way Dr.
Peeples acted towards you as a person and someone in his
office?

A. I thought he was very unprofessional, rude, like he
didn't really care, like it was just another body.

Q. A dollar sign?

A. Exactly.

     On cross examination, the claimant verified that he has

driven a truck for some thirty years.  He has also previously

worked as a diesel mechanic.  The claimant worked for a mobile

home sales company for eight years as a truck driver. He also

previously(from 2001 until 2005) worked for a company doing

outages for nuclear plants.  The claimant admitted that this

work was similar to the work that he most recently performed

for his last employer, Arkansas Nuclear One.  

     The claimant began his employment with the respondent-

employer on January 7, 2008. He had worked for them

approximately six months or so before his injury.  

      He agreed that his job duties required him to haul water

to gas wells. The claimant verified that he hauled to

different dumping stations, around the state at four

locations.   
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     With respect to his job duties, the claimant explained:

Q. You had told me that you would go and hook up a hose
to a tank when you would get there; is that correct?

A. Yes, ma'am.

Q. And that these hoses would weigh anywhere between 10
and 40 pounds, correct?

A. Yes, ma'am.

Q. And the rest of your job duties mostly were just
driving, correct?

A. Yes, ma'am.

     The claimant admitted that his treating physician for 

his shoulder injury was Dr. Waller. He verified that Dr.

Waller performed surgery on him, and he last saw him in

November of 2008.  He was aware that Dr. Waller gave him a

full release with a zero percent rating.  

      Under further cross examination, the claimant testified:

Q. So if you're irritated with Dr. Peeples giving you
a 6 percent, you were probably very irritated at Dr.
Waller for giving you zero; is that right?

A. I -- yes, ma'am.  I couldn't believe either one.

     The claimant admitted that his treating physician for 

his right arm was Dr. Wirges.  According to the claimant, Dr.

Wirges performed surgery on his right arm/wrist.

    He verified that at the time of his deposition, he was

taking Mobic.  As of the date of the hearing, the claimant was

not taking this medication. He stated that he now takes

ibuprofen and another non-narcotic medication.  The claimant
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agreed that all of his medical bills have been paid by the

insurance company.  

     The claimant verified that at the time of his 

deposition, he had applied for a job at Lowe’s, and was

looking for work as a mechanic at four to five different

shops.  Also during his deposition, the claimant testified

that the most he could lift was 50 pounds.  The claimant

admitted he received a ticket as a result of his accident of

June of 2008. 

     With respect to a job offer with the respondent-employer

after his release, the claimant testified:

Q. Did you at any point refuse to do any work that was
offered to you by Arkansas Energy?

A. On the day I was released, I went down to the office
and told them I'd been released and they said they didn't
have no dispatching available, but they do have a driving
job available.  And that's when I told them that I -- I
didn't feel like I could handle that.

Q. So they did offer you a driving job again?

A. Yes, ma'am.

Q. You turned that down.

A. Yes, ma'am.

     He verified that he complained to Dr. Waller about his

right arm.  The claimant admitted that he felt that Dr. Waller

ignored these complaints.  The claimant further admitted that

it was Dr. Peeples who took note of his complaints and

indicated that he needed to have an EMG test done, and
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referred him to Dr. Wirges. He maintains that he does not

recall Dr. Peeples having referred him for an EMG with Dr.

Gibson.  

     However, the claimant admitted that he was aware that 

Dr. Peeples disagreed with the zero percent rating given him

by Dr. Waller because he still had scar tissue.  He admitted

that Dr. Wirges released him on June 11, 2009, and sent him

for a functional capacity evaluation.  The claimant underwent

this evaluation on June 19, 2009.  He agreed that he gave his

best effort during this evaluation.  The claimant denied that

he recalled that this evaluation demonstrated that he is able

to perform work in the heavy category.  However, he admitted

that if this is what it demonstrates, he has no reason to

dispute this.  The claimant also did not recall that Dr.

Wirges reviewed his FCE, and indicated that he could return to

work at heavy duty.           

      Under further cross examination, the claimant testified:

Q. Looking closer at Dr. Peeples' record the last time
that you saw him, this would have been on December 10th
of 2009, he reports that you said you were having mild
problems or mild difficulties still with your left
shoulder.  Is that what you told him?

A. Who was that?

Q. Dr. Peeples.

A. Yes.

Q. Okay.  Your bigger problem was the weakness you were
still having in your right arm, correct?
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A. Yes, ma'am.

    The claimant denied that he recalled being told by Dr.

Peeples or Dr. Kelly it would be of benefits for him to go

back to work.  He admitted to completing a union application

for membership in January of 2010.  He admitted that some of

the qualifications on this applications are ones that he had

in the past.  The claimant admitted that when he completed

this application he held a CDL, which did not expire until

October 23, 2011.  He admitted that he was honest on this

application, which bears his signature of January 28, 2010. 

    He admitted that they sent him to work for Stone and

Webster, which was work with Nuclear One, a power plant.  The

claimant admitted to receiving 196 hours of training and work,

for which he was paid $3,828.30.  According to the claimant,

the pay was the same for training as it was for actual work.

However, he denied having received any per diem pay.     

     The claimant explained:

Q. Okay.  Let's go back then so we don't confuse us
anymore.  Page ten says time and pay inquiry at the top.
Would these wages have just been for training?

A. Training plus -- plus the week employment.  I think
we had a week and a half training.

Q. So this next page 11 would have totaled up all of
your hours and your gross pay, correct?

A. Yes, ma'am.

Q. And we have another page, page 13 shows additional
pay that you received.  Do you see that at the top?
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A. No, ma'am, I don't recognize that.

Q. It looks like you got an additional $561.98, but you
don't know what that was for?

A. No, ma'am.

                            * * *

Q. I'd also like you to see page 12.  It looks like you
were let go for reduction in force; is that right?

A. Yes, ma'am.

   On redirect examination, the claimant admitted that

although he was not happy with the zero percent impairment

rating given to him by Dr. Waller, he denied that Dr. Waller

treated him like Dr. Peeples did, or was demeaning like Dr.

Peeples. 

     The claimant admitted that the functional capacity test

was performed in 2009.  However, he testified:

Q. Okay.  This is 2012 and has your condition
deteriorated to be like the testimony you have here
today?

A. What do you mean?

Q. Got worse.

A. My left shoulder is -- has a bone spur which is
growing in it and that's what's irritating it.  But other
than that, it's improved a little.

Q. All right.

A. My right arm has.

Q. Your right arm has improved a little bit, but your
left shoulder and arm's worse?

A. It seems to be more painful, yes, sir.
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     With respect to why he stopped working at A&O, the

claimant testified: “Because it was irritating my shoulder and

hand and they give me a reduction in force.”  The claimant

testified that on a regular basis, he is only able to lift 25

to 30 pounds.  However, he stated that if he had to do this

repeatedly, this would irritate his shoulder. 

    Upon being questioned by the Commission, the claimant

testified:

Q. Do you have that nodule on the back of your shoulder
at this time?

A. No, ma'am.

Q. Do you have any swelling on your shoulder at this
time?

A. Possibly the left shoulder.

Q. Where?

A. Right back here in the back.

Q. Where in the back?  Let's see.

A. Right back in here (indicating).  Kind of -- kind of
back where they done that shoulder here, where the bone
spur is.

Q. You got swelling down -- I don't see any swelling --

A. No, no --

Q. -- per se.

A. Yeah, it's not something that's going to be
noticeable to anybody else, but me.

Q. Okay.  

A. I can feel it.



21

Q. Okay.  What was your average -- were your hourly
rate of pay when you worked for Arkansas Energy Services?

A. Fourteen, $14.50 an hour.

Q. Okay.  Prior to that, where did you work?

A. AES.

Q. And what was your hourly rate of pay?

A. I believe it was $16.50 an hour.

Q. Have you looked for any work within your
restrictions at this time?

A. Yes, ma'am.

Q. Okay.  What type of work do you believe you would be
able to perform today?

A. I'm looking for mechanical work.

Q. And what would the hourly rate of pay of that
mechanical work be?  Possibly.  I know you don't know,
but based on just information --

A. Probably 18 -- anywhere 18, $20 an hour.

     The respondents called Dr. Raymond Earl Peeples as an 

witness. He is an orthopedic surgeon.  He gave an extensive

description of his educational and work background.  

    Dr. Peeples verified that he is familiar with Steven

Wiggins, and to first seeing him in October of 2008.   With

respect to Respondent’s Exhibit 1, Page 11, Dr. Peeples

verified that he is familiar with Dr. Waller’s report dated

August 22, 2008, wherein the claimant was declared to be at

maximum medical improvement.  Dr. Waller also gave the 

claimant a zero percent.     
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    He verified that he disagreed with the zero percent

impairment rating:

A. The rating I thought was early.  I typically wait
about a year on shoulder surgery or even longer if
there's been some difficulties before I do a final
rating.  The date of surgery was in -- he was injured in
June and this is about two months afterwards.  So I
thought it was too early for a permanent rating.

Q.  Why would that be?

A. Scar forms and it's very tough.  After about two
months, that scar loosens and softens over a period of
about a year.  Anyone that's had an incision or had a
knee replacement, people have hysterectomies, the scar
that's very firm and bothersome early can be in a better
condition later.  So I typically wait about one year for
rating a shoulder surgery.

     Dr. Peeples verified that he was asked by a nurse from

Compchoice of Oklahoma City to evaluate the claimant.  This

evaluation was done on October 16, 2008.  He gave a brief over

view of this report.  According to Dr. Peeples, he checked

both of the claimant’s arms.  With respect to his conclusion,

Dr. Peeples explained:

A. That he had previous AC surgery that was healing,
and I thought his motion was adequate.  There was no
neurological abnormality in the left upper extremity, the
site of the shoulder surgery.  On the opposite side,
there was evidence of clawing or bending of the fingers
indicative of a motor nerve abnormality and
discrimination of the sensory testing showed an
abnormality, an abnormality of the ulnar nerve hand to
elbow.  So I identified that on the right side.

Q. With regard to the left side, can you explain to us
the type of surgery that was performed by Dr. Waller?

A. Yes.  He had what is called a shoulder separation.
You have a blow to the point of the shoulder or force,
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the ligaments that connect the collarbone to the acromion
consists of the group right there, a little lateral to
where a woman's bra strap passes, and then a bigger
ligament underneath.  When those are torn, the clavicle
can stick up.  It's a very common injury in football.
That was repaired by Dr. Waller and the clavicle brought
back down to its original position.  The ligaments
reconstructed or revised.  And then the clavicle's
allowed to heal in its original position.  So the anatomy
was restored and function was restored.  It is not an
injury that involves the shoulder joint itself.  It
involves the acromioclavicular joint.

Q. With regard to the right upper extremity, what is
the reason for your recommendation for an EMG test to be
done?

A. He had obvious findings of ulnar nerve abnormality.
That's an important nerve that controls the small muscles
of the hand and had, by examination, an abnormality.  And
I recommended that he test it to see if there were damage
to the nerve.

Q. Was that, in fact, done?

A. Yes.

     Regarding his next encounter with the claimant, which 

was on November 6, 2008, Dr. Peeples verified that with

respect to the left shoulder he recommended that the claimant

get back to normal activity.  With respect to the right arm,

he deferred to Dr. Wirges, who was treating the claimant with

an ulnar nerve transportation, which is the standard method of

treatment of the ulnar nerve palsy at the elbow.  

    He admitted that he reviewed the functional capacity

evaluation of June 19, 2009.  Dr. Peeples explained:

Q. Can you tell me what the range of motion was for the
shoulder?



24

A. I'd like to demonstrate it if I might.  It makes
more sense.

Q. Absolutely.

A. Flexion would be 112.  This would be 90
(indicating).  112 would be approximately here
(indicating).  That's very satisfactory.  The abduction
would be 131 -- 90, 135, 131.  Very good.  My maximum
range of motion is about 145.  So nearly normal return to
your abduction and very satisfactory with accompanied
flexion.  Shoulder and extension was 48 degrees, which
would be about that far of normal.  The normal data is 50
degrees.  And rotation was also very well recovered.  All
about completely normal.

Q. You demonstrated for us the difference -- ranges of
motion.  Can you tell us in words so that it translates
on paper whether or not these measurements tell whether
or not he had recovered?

A. He'd recovered very nicely.

Q. What value, if any, do you put on a functional
capacity evaluation?

A. I think for the purpose of physical measurements, it
is good.  It is not a good predictor to return to work.
It is an excellent document of physical status.  And in
this case, a documented physical status including good
lifting ability, good range of motion, and the ability to
return to heavy work.

Q. Does range of motion play any part in giving an
impairment rating pursuant to the AMA Guides of the
Fourth Edition?

A. It is a substantial part of the shoulder rating,
yes, ma'am.

Q. This report indicates that Mr. Wiggins could return
to work in the heavy category.  Do you have an agreement
or a disagreement with that statement?

A. Dr. Waller, Dr. Wirges and myself are all in
agreement that he could return to heavy work or work
without limitations.  He can do whatever he wants to.
Like I said, I would return a man with this injury to
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play pro football, quarterback, after surgical repair.
It is not an injury after satisfactory healing which
causes significant limits.  

Q. Can you tell us in your words why he could go back
to work as a truck driver?

A. Well, he has a 112 degrees flexion.  He can reach
overhead.  He can abduct 135 degrees.  This does not
affect his ability to function driving a machine or
shifting with the right hand or hold -- controlling the
wheel with the left hand.  He has very adequate motion
for operating a vehicle, farming, playing football,
whatever he wants to do.

Q. Do you also give value to Dr. Wirges' opinion with
regard to return to work with the right upper extremity?

A. Yes.  Dr. Wirges did a nice job.  One reason I
recommended his care for Mr. Wiggins and he recovered
good nerve function.  I think I note in one of my later
reports, that the clawing had disappeared and he
recovered good function and range of motion.

     With respect to his last report of December 10, 2009, 

Dr. Peeples agreed that the claimant had a stable left

shoulder.  His shoulder joint, which is the socket joint was

never damaged.  The claimant’s shoulder remained stable.  Dr.

Peeples testified that the claimant had a repaired AC joint

that had repeated radiographs, which showed excellent lab, so

both the shoulder joint and the adjacent acromioclavicular

joint were stable.  According to Dr. Peeples, this means that

the claimant’s joints do not slip in and out of place and are

not out of position.  The separation had been repaired and was

stable. 

     Dr. Peeples explained:
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Q. At any visit that you had with Mr. Wiggins, did you
do a physical exam?

A. Every visit, yes, ma'am.

Q. There's been an allegation by Mr. Wiggins and his
wife today that you never physically touched the man.
Can you tell us whether or not that's true?

A. Well, I did a sensory exam the first time he was
there and note in my report on October 16th, that there
is decreased two point discrimination over the ulnar
distribution.  I have to take the hand, hold it and then
touch it with a two point discriminator measuring the
hand.  So I recorded that.  That cannot be done unless
one can actually touch the individual.  Weakness of the
hand was measured.  That would require me to hand him a
grip meter and let him do that.  I typically check for
reflexes and they were not recorded as abnormal.  I did
exams on several occasions.  I would say that report that
I never touched him is inaccurate.

  
    He admitted that he has no memory separate from his

records of the encounters with the claimant.  Dr. Peeples

admitted that he gave the claimant a 6% body as whole rating.

This was based on the AMA Guides, Fourth Edition.   He

testified that this is based on thirty years of experience,

and various training programs both in residency and afterwards

on the proper way to utilize the Guides.  Dr. Peeples agreed

that a 10% upper extremity is also the same as 6% body as a

whole.

Dr. Peeples verified that he reviewed Dr. Honghiran

report, and authored a report in response to it, which is 

dated February 13, 2012.  He explained:

Q. Can you tell the Judge what it is that you agree
with or disagree with as compared to -- well, let's
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compare your opinion with Dr. Honghiran on --

A. Dr. Honghiran states and I quote, I did not think
that he will be able to return to that type of driving
occupation any longer and he needs to go back to school
and learn a new skill, unquote.  I noted that Dr.
Honghiran cited no changes in physical measurement or any
physical defect on which to disagree with Dr. Waller's
initial zero impairment rating.  My 10 percent -- Dr.
Wirges return to work unlimited, my release to full work.
There is no objective information provided, only a
subjective report regarding Dr. Honghiran's thoughts or
feelings.  I noted following this that it is the duty of
a physician, and I quoted from the AMA Guides, disease
and injury causation.  There is sound science indicating
that unemployment is hazardous to a patient's physical,
mental and social well-being.  As patient advocate's
position therefore should strongly urge the patient to
return to work or stay at work and should decline to
certify disability unless it is obvious.  There is no
obvious disability of an individual who accomplishes
earlier, has been judged by a very thorough functional
capacity evaluation to be able to return to heavy work.
Truck driving is moderate but not heavy.  Loading or
brickwork would be heavy.  So there was no objective
basis on which to agree with an opinion.  And Dr.
Honghiran did not offer new objective findings that would
contradict the findings of the functional capacity
evaluation.  My prior findings, Dr. Wirges’ prior
findings or Dr. Waller's prior findings.  

Q. In your opinion, Dr. Peeples, would Mr. Wiggins
returning to work as a driver harm him or others around
him?

A. No, no.  It would be good for him.  Work is good for
us and it is good for the shoulder.  Actively used in
your normal occupation is the best form of
rehabilitation.  Certainly, if an individual could return
to football with this injury, he can return to driving a
truck.

    He testified that Mobic is a good non-steroidal anti-

inflammatory drug.  He also stated that it its economical and

effective and safe.  According to Dr. Peeples, he takes this
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medication.  He verified that it would be safe for the

claimant to drive a vehicle or commercial vehicle taking

Mobic.  Dr. Peeples testified that he drove to the hearing

after having taken it.  He denied restricting any of his

patients with the use of Mobic.  Dr. Peeples testified that

ibuprofen is a safe, over-the-counter, anti-inflammatory.  He

verified that it allows full uses of vehicles and is sold

without the necessity of a prescription.

     Dr. Peeples testified:

Q. I have introduced several articles, Dr. Peeples,
that you have given to me.  The first one being from a
Dr. Nortin Hadler.  It's found on page 1, starting on
page 1 of this exhibit.  Can you tell us why you rely,
first of all, on that information?

A. Well, one of the problems with our legal system, I
think is gray, is that you're in a situation where you
have to prove you are hurt so the typical thought is you
can't get well until you prove your case.  And so an
important author in evaluating injuries is Dr. Hadler
whose been selling books on the back, well trained, a
well thought of author, and he points out in this article
that it's difficult to get well and then say I was -- I
had a major injury.  It's much easier to not work and say
that.  So that's one of the references that produces a
perspective of why some individuals -- I'm making no
specifics here -- do not recover from an injury that
others have returned to a football program.  There are
multiple factors involved in all human endeavors.  And
one of them is the factor of litigation.  And, in some
cases, there is a desire to prove one's point by
remaining injured until the proof or the judgment's been
made.  

Q. What is your ethical obligation as far as your
patients  at hand to return to work?

A. It's stated as I just quoted a minute ago from the
AMA Guides, that it is my ethical obligation to return
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them to work unless disability is obvious.  The benefits
of work are numerous and well-documented.  The affects of
being out of work are bad, predictable and harmful.  I do
not want to do what harms my patient.  If necessary, I
will force them back to work as my ethical obligation
just as I force people to get out of bed after surgery
and do their therapy and other exercises so they'll get
well.  It will hurt them.  I help get them out of bed on
many occasions when they were painful after hip
replacements where they had to get up and move to get
them well.

Q. Have you ever tried to make your patients mad to get
them to cooperate with you or to do what they're supposed
to do as far as therapy, for example?

A. Yes.  I remember one individual who was not
recovering and I told him that I -- deliberately told him
I –

                              * * *

A. (Witness continuing:)  The purpose of a physician is
not to make the patient happy, but to get the patient
well.  And I remember one occasion when I told a man I
thought he was too lazy and didn't have the drive and
desire to get well.  I recall, not whether he was -- any
litigation involved, but he was not doing his exercises.
And I said, I just don't think you'll do it.  He came in
the next time.  He recovered his motion in strength.  And
he said, see, I showed you, I can do this.  I said, so it
worked?  And he said, what worked?  I said, I thought if
I got you mad, you might do that.  I knew you were
capable.  I just had to motivate you.  So we are trained
as physicians in a variety of manners, in a variety of
techniques to get people well.  Sometimes, it involves
lecturing them about the facts.  Sometimes, it involves
appealing to emotion.  Sometimes, in this case, I
challenged a man as saying he was lazy and wouldn't do
his exercises.  He proved me wrong.  And in doing so, he
got well.  I did that deliberately.  I take credit for
it.  That's just one way to get people well.  I did lots
of things to a lot of people getting them well.  I caused
a lot of pain.  I cut people open with knives.  But there
are many techniques, some of them involve emotion.
Sometimes, they involve psychology.

   Dr. Peeples verified that he charges $1,000 for an
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independent medical evaluation.  According to Dr. Peeples,

because he saw the claimant more than once there are probably

some additional charges.

     On cross examination, Dr. Peeples verified that 

claimant’s attorney and co-counsel, Mr. Joe McCutchen took his

deposition on May 14, 2012.  With respect to his December 10,

2009, evaluation of the claimant, Dr. Peeples testified that

he did not need to feel the claimant’s shoulder to measure

tightness.  This is done by the visual number of degrees that

the arm went through.   

    Under further questioning about the claimant’s office

visit of December 10, 2009, Dr. Peeples explained:

Q. -- they testified that you did not at any time touch
his shoulder.

A. I read from my report that says the scar was soft.
I would note that by touching the scar.  I also noted in
the exam prior when there was a allegation of a lump on
-- in March 2009, that there was no evidence of infection
in the area and there's a dip that I felt of.  So, on
several occasions, I examined him, including, according
to the record, on December 10th, noting that the scar was
soft.

Q. Okay.  So you're saying you did put your hands on
him. 

A. Yes.

Q. Okay.  If there was a lump on his back -- here's a
-- here's a staple puller, and on that day, there was a
lump on his back and his shoulder area that was larger
than this staple puller, could you have felt it?

A. Lumps are sometimes perceived.  If there was a mass
that was large and if it were superficial, perhaps.  But
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if it's deep under a heavy adipose layer that you can see
in a heavy man, you might have a lump in the muscle and
the muscle is not palpable by the external position.  But
the individual who is experiencing it can notice a
feeling of tightness and can localize it but the
examining physician cannot identify it like he could a
sebaceous cyst or a fibro -- fibro or fibrosarcoma in
subucanteous tissue.

Q. Okay.  If the -- if it was sticking out of his
shoulder, protruding --

A. If it was sticking out, you could see it.

Q. You could see it.  You could feel it, right?

A. If it were sticking out.

Q. Yes.  And so you don't have any report about a lump
up here in his shoulder area, do you?  There's nothing in
there, is there?

A. I had a report earlier when he thought there was a
lump in March. 

Q. I’m talking about December 10th, Doctor.  

A. I did not identify a mass on that date, no, sir.

      Dr. Peeples testified that he did not in Dr. Honghiran’a

report where he contrasted his exam to the previous multiple

exam by other physicians, and said those individuals did not

find X, which precludes the claimant from working based on AMA

Guides.  He specifically testified that he based his opinions

on the AMA Guides, its required use in this state, and not

personal preference or feelings.  Dr. Peeples stated that he

has no basis on which to adust his previous rating, which he

believes is a fair reflection of the abnormality of the

shoulder injury.  
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      He denied having reviewed Dr. Kelly’s report of July 22,

2011.  Dr. Peeples stated that working is the best form of use

to rehabilitate an arm. 

     Dr. Peeples opined:

A. No, sir.  No, sir.  But it is entirely plausible
that there is a change in motion in a year and a half
following my rating before Dr. Honghiran -- excuse me,
Dr. Kelly saw him.

Q. Yeah.  It's also plausible that you cooked your
rating for your insurance company, didn't you?  That's
plausible, too.  

A. There is no reasonable basis for me to fix a rating
and throw away my career for one rating exam.  It is
beyond stupidity.  It's worse than a horse jockey
throwing a race and running his last race.

     He admitted that he does a hundred IMEs a year primarily

for defense insurance companies and defense attorneys. Dr.

Peeples testified that in 2010, he looked at 210 files because

he does file reviews under PMLC.  However, he explained that

an IME, is by definition, an exam, a file review does entail

an exam or talking to a patient.  Dr. Peeples admitted that he

gets paid to do a file review.

     Dr. Peeples testified:

Q. Yeah.  Is it true that between 2003 through 2010,
out of independent medical evaluations for insurance
companies and their lawyers, that you made over a million
dollars?

A. No.  It is true that on file reviews alone, not
IMEs, I made $1.2 million between 2003 and 2000 I think
'11.  That's the chart you have.

Q. But this --
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A. Yes, I know it.

Q. And what does the ML stand for?

A. Let me finish.  That's my medical legal file review.
So I made in those years, 2003 through 2010, I charged
$1,200,000 to review files.  In the year that I last was
fully active surgery, I charged 1.2 million just for
surgeries.  So in eight years, I have made as many
charges for file reviews as I did in one year for surgery
alone.

                           * * *

Q. Okay.  Now, you do charge $400 for file review, $800
to testify in a deposition for one hour and you want
$1,200 up front.  You've testified to that several times.
Do you agree to that?

                           * * *

A. If I make money testifying, the way to lose that
income stream is to lie one time.  You'll expose me
properly and she won't hire me.  So, first of all, as a
good business decision, as I said a minute ago, even if
I had no morals, telling the truth is good because it's
not my money at stake.  And, by the way, insurance
companies pay us when we take care of patients, too.
Secondly, I've taken an oath with this Court.  I'm a good
citizen.  I'm a citizen in the United States of America
where the legal system is the glory of our republic.  I
will not violate that oath.  And, finally, and most
importantly, I will not violate the commandment that
says, thou shalt not bear false witness against thy
neighbor.  It makes no sense from a business point of
view.  It makes no sense from an ethical point of view
with me as a sworn citizen.  And it makes no sense from
a moral point of view for me to lie about Mr. Wiggins or
anybody else especially for some insurance company who's
going to cut me a check for a few dollars and I don't get
to work anymore.  It just doesn't make any sense.  You're
welcome to --

    Dr. Peeples gave an extensive overview of his billing

practices.  He admitted to having gone over the claimant’s

wife’s affidavit during his deposition testimony.  Dr. Peeples
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further admitted that he has no independent recollection of

for refuting what the claimant and his wife said.  He did not

have any recollection of any conversation with the claimant

and his wife about having stated them that the accident was

the claimant’s fault.            

     However, Dr. Peeples explained:

Q. You got a good history, you know exactly what
happened in an accident.  A year later, and you’re asked
to do an IME or any -- or evaluation or anything.  Is
there any valid reason for a physician to try and get the
patient to admit that the accident was his fault?

          
                            * * *

A. There is relevance in saying, was the accident your
fault, because there is tremendous different complaint
and outcomes on situations where another is at fault
versus I am at fault.  That is unquestionably established
in medical literature.  So if you are the party that
caused a collision, you will rarely have chronic neck
pain.  If you are the party that was struck and it's the
other person's fault, it is entirely predictable that you
may have pain without physical findings that last a long
time.  So knowing who was adjudicated at fault is very
important in medical decision-making.  Now, to harangue
a patient and force him to say something untrue is
inappropriate.  But the information of whose fault it is,
who's at fault in this case, because I understand
workers' comp is no-fault.  It's just an injured worker.
So I don't see how it would apply here, but, yes, there
are situations where some physicians or I said, did you
cause this accident, or, were you injured by someone
because that changes the dynamics of the recovery and a
lot of other factors in personal injury medical care.

Q. Okay.  If you truly believe that, would a physician
do that at the initial interview or a year later?

A. A physician might at initial interview concentrate
on the injury and then, let's say, you didn't -- you
know, so there's a cervical strain and a year later,
they're still like this, and you might say, now, let's go
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back.  Did somebody hit you or did you hit somebody, was
it your fault or was it somebody else's?  He might at
that point go, hmm, this clinical recovery is not making
any sense, perhaps I need to look at the psychosocial
factors which often influence as Dr. Hadler pointed out
in his article, You Can't Get Well If You Have To Prove
You Were Injured.  Those are very important factors in
understanding the progress of the condition.  So I think
there are times when, a year later, a question of let me
get some more information on the circumstances, was
someone else at fault, are you filing a legal action, is
compensation involved.  We know there are different
outcomes in compensation and non-compensation patients.

     On redirect examination, Dr. Peeples gave the following

response to Mrs. Wiggins affidavit:

Q. December 10th of 2009, she is saying that's what you
said.  Do you have a reason to believe or disbelieve that
you would say that in that --

A. I have a reason to disbelieve.  First of all, it is
-- I try really hard to get away from all type of --
getting along with all types of patients all my life and
that language is not helpful.  And, secondly, I'm smart
enough to have a big  vocabulary.  If I want to insult
you, I would get my money's worth and I'll remember the
occasion.  So if I were trying to insult somebody, I
wouldn't say something like that.  I would be far more
colorful.  That is a good question as to why Mr. Wiggins
is not up off his backside and back to work with merely
a shoulder separation, if you could go back to Princeton
and play pro football -- that's a good question.  I
wouldn't phrase it that way, but, yes, why are you not
back at work after a year when your shoulder's healed.
That's an excellent question.  It's just that I would not
phrase it that way.  I have no upside to do so.  But to
phrase it in another manner, why aren't you back at work,
you should be back at work, it's good to be back at work,
I tried to get you back at work, AMA records show that
not being at work is harmful, you ought to be working,
it's good for you.  It's not about saving the insurance
company money.  Getting people back to work is good for
them.  That’s what I do in orthopedics.

Q. There's also an assertion that you asked Ms. Wiggins
whether or not she was tired of supporting her husband.
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Do you have a reason to believe or disbelieve that you
might have said that?

A. I don't -- I don't see any benefit from it.

Q. There's an assertion that you asked, why doesn't
your lawyer find you a job instead of sitting around
collecting money?  I'm sure he has connections, referring
to Mr. Pate.  Do you have any --

A. One of the things that AMA Guides say is one of the
mistakes made by plaintiff's lawyers is keeping their
people off work instead of getting them back to work and
getting them rehab and it harms their outcome.  And I
agree with that.  I have discussed that with some
patients on occasions.  I recall no specific discussion
with that and I think I obtained this book after the time
of that -- but it's a good question.  You know, what are
y'all doing about getting back to work?  That's the
purpose of getting people well is to let them get back to
their productive place in society.  As I understand it,
it's part of the Workers' Compensation Commission's
responsibility to help get people, when able, back to
work.  I try to participate in that but that phraseology
would probably not be normal as stated.

Q. We've covered whether or not the accident was Mr.
Wiggins' fault.  You've explained your basis for maybe
having asked something like that, correct?

A. In many occasions, I've said to people, were you the
person that was injured by another or did you cause the
accident, because, frequently, either at the first
evaluation or later when you can't explain findings, it
explains why you have a prolonged outcome.  It's
typically associated with litigation.  It does not
correlate with the level of injury or the anatomy of the
injury.

Q. In your experience, would the person at fault have
relevance also for the truck driving industry?

A. Well, anytime an individual perceives that they've
been harmed and are entitled to compensation, it is a
different set of dynamics.  And if I get -- you know, I
-- I hit that tree in my front yard and my neck is sore,
there's no one else to talk about it, you've just got to
get over it and get well.  And there's excellent
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literature that shows long-term pain complaints after
neck injuries in a series of -- whether it's whiplash,
whiplash with litigation, broken neck, broken after the
surgery.  The only people at three and a half years that
had continued complaints were whiplash with litigation.
And the AAOS article -- excuse me -- the American Bone
and Joint Surgery article states that it's due to
litigation and psychological factors; it's not explained
by anatomy.  So, frequently, the social dynamics around
injuries explain a lot about the failure to recovery.
But, like I said, a football player would be chomping at
the bit to get back in and play his position.

    With respect to the alleged goose egg, Dr. Peeples

testified that when patients tell him about these, he cuts

them out and send them to pathologist.  He went on to explain

that if it is a tumor or mass there, it will stay there and is

usually palpable.   According to Dr. Peeples, if he had found

a knot, at one point, he would have recorded it, and addressed

the problem. However, he opined that a separated shoulder

would not cause a goose egg so remote on his back, and it

would be unrelated to his separation at the time of the

accident of the AC joint.  

     Denise Hutto was called as a witness on behalf of the

claimant. She previously worked for the now closed respondent-

employer company, Arkansas Energy Services. She worked in

Human Resource, for them from March 2008 until May 5, 2012.

She stated that she has no reason to disagree with the

claimant’s testimony about him being offered a job as a driver

once he received his full-duty release.  

     Ms. Hutto testified:
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Q. Do you have any reason to disagree with his
indication that there was no dispatcher job available at
that time?

A. There were a lot of managers.  We had four different
managers from 2009 to 2012.  There were always positions
open. 

Q. So there could have been different time frames when
different jobs opened?

A. Yes.

Q. Do you have any knowledge as to any work that was
offered to Mr. Wiggins following his injury?

A. We had light duty available and I thought that they
had offered that to him.

     On cross examination, Ms. Hutto admitted that she does

not have in her possession any letter written to the claimant

offering him any light-duty work.  

     She testified:

Q. Okay.  So you don't have any -- you don't have any
knowledge of the company even writing and offering any
jobs, putting it in writing, you don't have any knowledge
of that, do you?

A. No.  I don't know if they put it in writing.

     Ms. Hutto denied any knowledge of a manager having said

that the claimant was not coming back to work there because he

filed a workers’ compensation claim against them.  She further

denied having ever having heard the general manager say the

claimant was not coming back to work there. 

      Specifically, Ms. Hutto testified:

Q. Did you ever hear anyone promise Mr. Wiggins a
dispatcher job?
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A. No, I never heard anyone promise him a dispatcher
job.

     On redirect examination, Ms. Hutto stated that it was the

policy of Arkansas Energy to allow a driver to return to work

if they had full-duty release.  They were allowed to work the

same hours, making the same amount of money.  

      A review of the medical evidence demonstrates that 

the claimant initially sought treatment for his compensable

motor vehicle accident from St. Anthony’s Medical Center on

the date of his incident.  A CT of the cervical spine

demonstrated: “There are degenerative changes but no acute

cervical fracture.”  X-rays of the hand were performed in the

form of Three Views of Right Hand, with an impression of “No

right hand fracture.  No significant degenerative changes.”

      On August 22, 2008, the claimant underwent evaluation by

Dr. John Waller for follow-up of his left AC joint and

clavicle fracture, as well as a sprain of his right forearm

and wrist and hand.  The claimant was eight weeks and a half

postoperative of the left shoulder.  Dr. Waller wrote:

PHYSICAL EXAMINATION: Examination of left shoulder shows
full range of motion and of his right forearm, wrist and
hand full range of motion.           

     

TREATMENT AND DISCUSSION: I am releasing him from
scheduled follow-up to return only as needed.  We have
given him a work release now to return to work effective
today’s date with no restrictions. He is at MMI effective
today’s date and his PPI is 0%.
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     On October 16, 2008, the claimant underwent an 

independent medical evaluation by Dr. Peeples. The stated

purpose of their encounter was for Dr. Peeples to examine the

claimant and prepare a report to a third party regarding the

claimant’s musculoskeletal or orthopedic situation. At that

time, Dr. Peeples specifically opined:

SUMMARY:
Mr. Wiggins underwent repair of the AC separation
operatively and was discharged with no impairment two
months following his surgery by Dr. Waller. I do not
think this is a satisfactory approach. It would typically
be about six months before an individual would be
discharged at MMI following the repair of his shoulder.
I believe additional time and recovery is appropriate
before final rating would be appropriate. Since there has
been a traumatic disruption of the joint requiring
surgical intervention, there will be a change of physical
status and permanent impairment should be assigned. I
disagree with a 0% rating eight weeks following surgery.

Dr. Waller did not evaluate the significant right upper
extremity symptoms. Dr. May addressed appropriate concern
toward evaluation of these, first via EMG and then
possibly with an MRI. I agree with this and believe that
it would be appropriate to obtain the right upper
extremity EMG, preferably performed by a neurologist, and
I would recommend Dr. Gordon Gibson. Once the EMG has
been obtained, I would like to have the opportunity to
reevaluate Mr. Wiggins before making final comments
regarding impairment or nature of the right upper
extremity injury.  At that time, it would also be a good
opportunity to reexamine the left upper extremity and
hopefully estimate a final rating. I think it is
premature to do so at present as he is only approximately
four months postop.

I would be happy to provide the reexamination at no
additional charge in order to complete that IME. I think
it is unfair to both Mr. Wiggins and myself to attempt to
provide answers to questions at present or to provide a
final rating of the left upper extremity.  I would be 

     most happy to provide a detailed opinion and impairment
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     rating when he returns following the EMG testing.

Depending on EMG testing, MRI might need to be performed,
but it does not appear that his neck abnormalities do not
reflect injury but rather chronic degenerative change. If
EMG testing fails to show any evidence of radicular
abnormality, then I think there would be no reason to
proceed with MRI testing of the cervical spine. I believe
the EMG will reflect significant abnormality.

Dr. Waller’s early discharge of Mr. Wiggins, his rating
of 0% impairment following severe fracture and his
failure to address the obvious abnormalities of the right
upper extremity mystify me.

The opinions stated in this report are based on the
medical information in the form of medical records
provided to me and on physical exam. Should additional
medical information or records be provided, it is
possible my opinions might be modified or changed.
Medicine is an inexact science, however, the opinions
above are based on a reasonable degree of medical
certainty.

     The claimant next saw Dr. Peeples on November 6, 2008, 

for reevaluation for completion of his IME.  Dr. Peeples 

wrote:

Mr. Wiggins returns for reevaluation for completion of
his IME.  This could not be completed previously as I did
not have satisfactory data to make a determination on his
upper extremity neurological condition. He indicates
there has been no change in his situation since he was
last seen. 

Testing has been preformed by Dr. Gordon Gibson. This
confirms the presence of ulnar nerve entrapment at the
elbow and the presence of a mild carpal tunnel syndrome.
The findings explain his ulnar paresthesias and ulnar
digit symptoms.

OBJECTIVE:
Reexamination today confirms findings of increased
sensibility and very slight flexion deformity of the
ulnar digits of the right hand.  He is tender over the
cubital tunnel to Tinel testing.  The laceration over the



42

subcutaneous border of the ulna is not superimposed over
the nerve and would not have damaged it. 

The examination of the left shoulder shows no significant
changes. He still has not achieved, I think, his full
clinical range of motion as he is only about five months
post injury.  The scar is still somewhat tight and pink.

SUMMARY:
The EMG/NCV testing confirms the presence of ulnar nerve
entrapment at the elbow, which correlates in time with
the accident of this year. The carpel tunnel syndrome
does not correlate with the incident as it would not be
related to the type of trauma involved.

It is my recommendation that Mr. Wiggins have
decompression and transposition of the right ulnar nerve
related to the motor vehicle accident.  The carpel tunnel
release, which is unrelated, should be performed at the
same time to save the expense and risk of an additional
operative procedure and anesthetic surgical fee.
Appropriate apportionment, if necessary, to the surgeon’s
fee could be undertaken, however, most surgery centers
would not charge significant additional billing for the
second procedure, only a slight additional time charge.

I think it would be appropriate for him to continue
increasing his activities with his left upper extremity
with final rating in this area for the distal clavical
fracture in January or February.  I would be happy to see
him and perform that rating if that is desired.

I would be happy to make a recommendation regarding
surgical suggestion for Mr. Wiggins should this be
desired.

The opinions stated in this report are based on the
medical information in the form of medical records
provided to me and on physical exam. Should additional
medical information or records be provided, it is
possible my opinions might be modified or changed.
Medicine is an inexact science, however, the opinions
above are based on a reasonable degree of medical
certainty.

      At that time, Dr. Peeples returned the claimant to work

at “Class 1- No significant limitations of functional
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capacity- patient is capable of heavy work.”

     On June 11, 2009, the claimant treated with Dr. Richard

Wirges.

DIAGNOSIS:
1.  Now five months status post carpel and cubital tunnel
releases on the right with ulnar nerve transposition, who
has had problems with persistent sensation changes,
burning sensations, and numbness and tingling
specifically at the ulnar nerve distribution, and
weakness of the hand function.
2.  Left upper extremity shoulder/clavicle area pain that
has been seen and treated by Dr. Peeples.

TREATMENT PLAN:
1.  At this time, we discussed again with the patient to
a great extent about options from here. Since we are at
maximum medical improvement and have no other causes or
explanations as to his current weakness, sensation
changes, and disability, we are ready for a functional
capacity exam at this time. 
2.  We will set this up and then following the results of
functional capacity exam, we will also be in line for a
rating.

     Dr. Wirges returned the claimant to light-duty work at

same date.  He stated that the claimant was restricted to one-

handed duty only, no use of his right arm.  However, he also

stated that the claimant could return to full duty with no

restrictions.   

     On June 11, 2009, Dr. Peeples opined that the claimant

could resume driving an 18–wheeler effective June 12, 2009. 

      The claimant underwent a functional capacity evaluation

on June 19, 2009, by Mr. Charles Davidson.  The results of

this evaluation indicated that the claimant gave a reliable

effort with 49 of 50 consistency.  Mr. Davidson concluded:
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CONCLUSIONS
Mr. Steve Wiggins completed functional testing on this
date with reliable results.

Overall, Mr. Wiggins demonstrated the ability to perform
work in the HEAVY classification of work as defined by
the US Dept. of Labor’s guidelines over the course of a
normal workday with limitations as noted above.

For a more detailed description of the HEAVY
classification of work, please see the table below.

     Dr. Wirges saw the claimant for a follow-up visit on June

24, 2009.  He pronounced the claimant to be at maximum medical

improvement for his surgeries of his right upper extremity 

peripheral nerve compressions.  Dr. Wirges stated the 

following findings, in relevant part:

. . . Once we put all of these together, using the
American Medical Association charts, he is found to have
a total of wrist, finger and elbow motions along with
sensation losses of 12% total hand impairment, which
relates to 11% upper extremity impairment and 7% whole
body impairment. Therefore, his whole body impairment
related specifically only to his right upper extremity
injuries and problems is 7% impairment, 11% of the right
upper extremity impairment and 12% of his right hand
impairment. All of this has also been gone over in great
detail with the patient and his wife. They verbalize
understanding and wish to proceed with this plan,
therefore, that will be his impairment rating. His
followup with us will be p.r.n.

      Also on that same date, Dr. Wirges released the claimant

to full-duty work, with no restrictions, effective June 24, 

2009.  He also discharged the claimant from his care that day.

     Dr. Peeples saw the claimant for reevaluation on 

December 10, 2009.  He reported:

PROBLEM LIST:
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Left distal clavical excision associated with fracture.

SUBJECTIVE:
Mr. Wiggins returns today for reevaluation.  He continues
to have some mild difficulties of the left shoulder. He
has not returned to work and said he is “not able” to
drive. He states that he still has some trouble with
weakness in the right ulnar nerve postop release but I
explained to him that often ulnar nerve recovery takes 18
months. 

OBJECTIVE:
He has a scar which appears the same. It is soft and
reflects a significant shoulder fracture of the distal
clavical. He has good internal and external rotation,
strength testing on the left. On the left he has 30
degrees of extension. He flexes 160, lacking 10 degrees.
He abducts to 90. External rotation is okay. His internal
rotation is decreased in degrees. He has some crepitation
in the shoulder consistent with old scaring.

The right upper extremity displays a well healed surgical
scar consistent with ulnar nerve decompression. There is
no clawing in the ulnar digits. Grip on the right is 56-
65 lbs. Grip strength on the left is 90-99 lbs.

ASSESSMENT:
1)  Stable left shoulder.
2)  Satisfactory appearance following ulnar  

     decompression for tardi ulnar nerve palsy.

DISCUSSION:
According to what he tells me, Mr. Wiggins has not made
a major effort to seek employment or retraining. He is
considering both. I encouraged him for long term benefit,
personal, financial and medical to regain some sort of
gainful employment. I would be happy to write a report to
assist him with being placed in a training program.

I do not see an abnormality which would prevent him from
operating an 18-wheeler. His grip is satisfactory,
although not normal on the right. On the left he does
have some limits of range of motion yet overhead motion
is not required for operation of an 18-wheeler.  He would
have difficulty on loading or strapping cargo.

He is on Mobic and Lyrica and I think both of these are
beneficial and he should continue on these. 
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I will be happy to see him again in six months for
reevaluation. On the other hand I do not foresee that he
will need ay other specific invasive orthopedic
treatment.

Permanentimpairmentratingis [sic] 10% of the left upper
extremity.  The right upper extremity, as I understand,
is not related to the accident. It is too early in my
opinion for impairment rating regarding the right ulnar
nerve. 

     On January 5, 2010 Dr. Peeples wrote, the following 

letter to the claimant’s attorney regarding the claimant’s 

rating for his left shoulder injury:

I have reviewed the AMA Guides conversion tale. The 10%
left upper extremity impairment converts to 6% impairment
of the body as a whole. I trust this will provide
satisfactory information. There is no charge for this
addition to the report.

If I could be of further assistance please contact me.

   An Application for Membership Registration Form for

Laborers’ International Union of North America Local #107 was

completed by the claimant on January 28, 2010.   The claimant

checked box for the following skills: hole watch; mechanic

laborer; nuclear worker qualified; sandblasting/gunite nozzle,

shoring(bracing); transit(conventional); transportation; water

delivery; and crane operator.  He stated that he possessed a

CDL, with an expiration date of October 23, 2011.        

    The claimant underwent evaluation by Dr. Owen Kelly on

January 31, 2011, for his left shoulder injury.  The claimant

presented with shoulder pain.  He described the pain as being



47

sharp and tenderness.  The symptom was sudden in onset, which

started some two years ago.  Dr. Kelly ordered an MRI of the

shoulder.

     An MRI of the left shoulder was performed on February 16,

2011, with the following Opinion:

OPINION:
[sic] Postoperative changes from previous acromioplasty.
2.  Degenerative findings at the AC joint.
3.  Tendinosis of the supra- and infraspinatus tendons
without a full thickness tear seen.
4.  Fluid in the subacromial and subdeltoid space which
could reflect a bursitis.
5.  Degenerative arthritic findings at the glenohumeral
joint.

      On March 2, 2011, the claimant saw Dr. Kelly for follow-

up of an MRI.

PE:
MS: left upper extremity: insp & palp-RUE,Shoulder;
neurovascular status intact, normal full range of motion,
pain with adduction (sic), positive impingement test,
prominent AC joint, pulses intact and reflexes intact.

Dx:
(715.11) - C - LOCALZ PRIM OSTEOART SHLDER
(840.9) - C - SPRAIN SHOULDER/ARM UNSPEC

Rx:
Mobic 15 mg Tab, 1 Tablet(s), PO, daily, 3 refills and
for a total of 30.

Service Performed:
(99213) OFFICE/OUTPATIENT VISIT EST

Patient Instruction:
The MRI and report were reviewed. All pertinent findings
were discussed with the patient. Routine non-operative
shoulder treatment at this time. Steroid injection and/or
NSAIDS. Physical therapy either with a home program or at
a therapy center, along with activity modification.
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Return if symptoms do not improve with this current
regimen.

     On April 22, 2011, Dr. Kelly opined that the claimant 

was at maximum medical improvement as of March 2, 2011.  He

assessed the claimant with a 12% whole person impairment

rating, and a 20% impairment rating for the left or right

upper extremity.  Dr. Kelly used the AMA Guides, 4th ed, Table

3, at Page 20.  He commented that this was based on motion.

    The claimant’s attorney posed questions to Dr. Kelly.

Therefore, in a letter dated July 22, 2011, Dr. Kelly gave the

following responses:

1.  In your examination of Mr. Wiggins and while he was
doing his range of motion for you, did you actually put
your hands on his shoulder or arm both and feel him as he
moved for you?

Yes, I was able to put my hands on his shoulder and I
could obviously feel that he had decreased range of
motion.  

2.  When Mr. Wiggins moved at your command, did you feel
any muscle spasm or tightness in his shoulder muscles or
arm muscles that felt and noticeable to your feel by your
hands?

Yes, I could feel the stiffness in the shoulder and also
I could feel that he not only had stiffness in the
shoulder but he also had a significant stiffness in the
scar or a lot of adhesions in his scar form his previous
surgery.

3. If the answer to question #2 is yes, what did you
actually feel going on in his body when he moved at your
command and did you take these spasms and tightness of
muscles into consideration in giving Mr. Wiggins your
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disability rating?

No, I did not put that into my disability rating because
I just basically put objective findings in it.

Another thing I would like to address is that there are
a couple of other objective findings that are not taken
into consideration on disability ratings but they are
pretty substantial. On his plain x-rays that I did in the
office, and I do believe I have copies here and would be
glad to get you a copy printed odd on paper, he does have
significant calcification of the ligament that was
reconstructed and he also has some degenerative findings
in the shoulder. Obviously some of those degenerative
findings could be from wear and tear but some of them are
likely related to his trauma as well. Also on his MRI he
did have some significant objective findings which can
likely be taken into consideration.  One of them is he
has postoperative changes.  Any time you do surgery on
someone’s shoulder it will never be the same. You can
make a shoulder less painful and better strength and
motion if there is an injury, but obviously surgery does
take a small part of the complete shoulder strength away.
He also has some mild chronic changes of his rotator cuff
and as previously stated he has some arthritic findings
not only at the shoulder joint but also at the AC joint.

I hope this evaluation was helpful and I wish Mr. Wiggins
the best in the future. Once again, if you do need copies
of those x-rays that we did back in January, we should be
able to get a copy printed off for you.

     Dr. Peeples wrote the following letter on August 29, 

2011, to the respondents’ attorney:

I have reviewed my records of Steven Wiggins and looked
at Dr. Owen Kelly’s report. He listed whole person
impairment at 12% but does not explain the basis of this
other than it is based on motion. He does not list the
specific motions. Some motion control is voluntary and
other reduced by actual physical changes. 

According to the letter Dr. Kelly is able to feel
stiffness and “obviously feel that he had decreased range
of motion”. I generally measure motion, not by feeling
but by visual observation.
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I have no basis on which to adjust my previous rating
which I think is a fair reflection of the abnormality in
the left shoulder region. I have recorded that in range
of motion degrees.  The 10% impairment would reflect that
he has 9% function of the left upper extremity. I believe
that is a fair rating.

The opinions stated in this report are based on the
medical information in the form of medical records
provided to me and on physical exam. Should additional
medical information or records be provided, it is
possible my opinions might be modified or changed.
Medicine is an inexact science, however, the opinions
above are based on a reasonable degree of medical
certainty.

     On October 3, 2011, Dr. Ted Honghiran wrote, in relevant

part, in an examination and report to the Arkansas Disability

Determination for Social Security Administration:

Physical Examination: Examination of this gentleman
demonstrates he walks normally. He walks with no limp and
he does not require a cane or crutches to walk. He is
able to walk on his tiptoes and heels with no problems.
He was able to dress and undress with help, because of
the inability to use his left arm very well because of
limited range of motion and pain.  His wife has to help
him pull his shirt off and put it back on.  He could get
on and off of the examination table with no difficulty.
He has no obvious muscle atrophy and no muscle spasms
that I can detect. 

The examination of the left shoulder shows that he has
pain on range of motion of the abduction to 80 degrees
only. He has a scar on the left shoulder that is
completely healed, but he still has pain on range of
motion and has tenderness over the area of the rotator
cuff and AC joint area.  The circulation and sensation is
intact.

The examination of the right arm shows a scar on the back
of the right elbow from previous surgery. He can still
maintain complete range of motion of the right elbow and
right hand, but only tingling sensation in the last two
fingers of the right hand.



51

The examination of the cervical spine shows complete
range of motion with no pain and he has normal reflex and
sensation of his arm. 

Impression: It is my recommendation that this
gentleman has a history of having been
involved in a truck accident and
sustained fracture of the left clavicle
with acromioclavicular joint separation,
and had surgery done with residual
stiffness of the left shoulder which will
be a permanent problem.  He also had
ulnar nerve symptoms of the right hand,
especially the last two fingers with some
weakness of the right hand grip.

Recommendations:   I do not think that he will be able to 
return to that type of driving occupation
any longer and he needs to go back to
school to learn a new skill.

      Mr. David O’Neal MRC CRC, authored a Vocational Expert
Report on January 3, 2012. Mr. O’Neal wrote, in relevant part:
   

1)  . . . On 06/14/2008 Mr. Wiggins was involved in a
tractor trailer rig rollover accident while driving for
Arkansas Energy.  He sustained the following injuries: AC
separation of the left shoulder associated with fracture
of the lateral end of the clavicle and separation of the
AC joint requiring surgical repair; contusion of the
right shoulder, fractured ribs with slight subcutaneous
air; injury to his right wrist and elbow requiring carpal
tunnel release and right cubital tunnel release with
ulnar nerve transposition; and neck injury.  According to
the medical records he continues to have residuals of
pain, loss of strength, reduced range of motion; numbness
and tingling in right wrist and elbow.

The most recent medical evaluation was performed by Ted
Honghiran, M.D., on 10/03/2011.  Dr. Honghiran wrote the
following recommendations: Retraining should be
considered stating, “I do not think that he will be able
to return to that type of driving occupation any longer
and he needs to go back to school to learn a new skill.”

Based on the treatment history I reviewed, “I do agree
with Dr. Honghiran that retraining should be strongly
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considered.  However, My opinion to not return Mr.
Wiggins to truck driving is based on the following
limitations noted in Dr. Honghiran's report; no sitting
for more than four (4) hours in an eight (8) hour work
day, push/pull occasionally, and only occasional
operation of a motor vehicle.

2) Based on Dr. Honghiran's functional report, if the
truck was smaller with a shorter driving route Mr.
Wiggins would not be able to return to driving as an
occupation.  Based on the limitations of only being able
to operate a motor vehicle occasionally and the ability
to sit for only four (4) hours in an eight hour work day
eliminates driving as a feasible return to work option.

3) According to the record, Mr. Wiggins has a high school
education with a history of being a tank truck driver.
Based on the DOT and my experience as a vocational
expert, My Opinion is: commercial truck driving skills
are not transferable to a lesser exertion level driving
occupation.  To answer the rest of this question, I
recommend a thorough vocational evaluation be completed.
A referral can be made to Arkansas Rehabilitation
Services, 1010 North Arkansas, Russellville, AR 72801
(479) 890-5751 or other private vendor.  Once the
evaluation is completed, I will be able to complete this
question for you.

4) The financial printout is for 6 months earnings
history prior to the accident date from 02/01/2008 to
07/01/2008.  The statements show bi-monthly pay periods
where earnings fluctuate each pay period some for the
date is hard to make out but I ascertained the following:
Client earned a regular salary of $13,896.50.  He has
overtime earnings of $8,598.01, for total earnings of
$22,494.51 for six (6) months of gross earnings.    

     The claimant’s wife wrote, in part, the following in an

affidavit, on February 2, 2012:      

. . . I was personally present with my husband, Steven
Wiggins, every time he was seen, examined, or evaluated by Dr.
Earl Peeples in Little Rock, Arkansas.  We found Dr. Peeples
to be brisk, at times rude, and at other times he acted
condescendingly toward my husband but we still hoped that he
would help my husband in the recovery of the injuries he
sustained in his work.
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My husband obtained legal counsel because we were not
pleased with some of Dr. Peeples actions and because it
appeared he would not give my husband a PPD rating on his left
shoulder so that we could either settle my husband's workers'
compensation claim or take it to a hearing and get financial
help we needed.

Finally, due to the efforts of our attorney, Dr. Peeples
agreed to see my husband for a disability rating on his left
shoulder.  We have been trying to get this rating from Dr.
Peeples for over six months.  I was present in the examination
room and seated when Dr. Peeples finally arrived.

When Dr. Peeples came into the examination room, he
appeared agitated and the first thing he said to my husband in
a loud and offensive voice was: “When are you going to get off
your ass and go to work?”

During the time in the examination room with us, which to
my recollection was five to eight minutes at the most, Dr.
Peeples made the following taunts and comments to my husband
in an offensive manner, to wit:

“Why aren't you out searching for a job?”
“So how are you paying your bills?”

When my husband tried to explain to Dr. Peeples that he
wanted to go back to work and that we were living on my wages
as an LPN, Dr. Peeples turned at me and in an aggressive
manner said, “Aren't you tired of supporting him?”

When my husband said that his lawyer needed a PPD rating
so that we could settle our claim, Dr. Peeples retorted, “Why
doesn't your lawyer find you a job instead of sitting around
collecting money (from you)?  I'm sure he has connections.”

During this brief encounter Dr. Peeples, at least three
times taunted my husband saying “the accident was your fault,
wasn't it?”  Finally, my husband said something that seemed to
please Dr. Peeples and he retorted, “So you admit the accident
was your fault (don't you)?”

During this brief examination, Dr. Peeples kept putting
a grip meter in my husband's left and right hand even though
he knew were not there for him to evaluate the right wrist.
While doing this, Dr. Peeples continued to taunt my husband
with negative, abusive comments.  The right wrist had already
been evaluated by another physician and the PPD paid by the
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insurance company.

During this brief examination, Dr. Peeples did not place
his hands on my husband's left shoulder between the neck and
shoulder or any part of the left side of my husband's upper
back below the shoulder.  He did not check for muscle spasms
nor feel the “goose egg” type knot that my husband has on his
back just below his left shoulder between the neck and the end
of the shoulder.

When we kept trying to tell Dr. Peeples that we were
there for a rating on the left shoulder he got irritated with
us and snapped, “So you want a rating?”  I'll give you a
rating.”  Even after saying this, he did not do any physical
examination of my husband's left shoulder.

Later when my husband's attorney showed us Dr. Peeples
report evaluating my husband's left shoulder and saying that
my husband could go back to work without restrictions, we were
shocked and dismayed.

I firmly believe that Dr. Peeples did not care about the
physical well being of my husband and that in our experience
with him, at times, tried to humiliate and belittle my husband
and his claim and his right under the Workers' Compensation
law of the State of Arkansas.

When my husband told Dr. Peeples that he wanted to be
retrained so he could go back to work, Dr. Peeples taunted my
husband saying, “Well, you can drive a truck.  I don't see why
you can't do that.  Even little girls can drive a truck.”

On each visit we had with Dr. Peeples after he had told
us that he had done all he could do for my husband and that we
needed a PPD rating for my husband's workers' compensation
claim, he kept putting my husband off, saying, “I'll see you
in 6 months and then give you one;” and even once said, “I
won't give you a rating until 12 or 18 months from now.”  It
took contact from our attorney and pressure put on Dr. Peeples
for him to even give my husband a PPD rating on his left
shoulder and he appeared to me to be angry about having to
give the rating he finally gave.

As I have said earlier I have seen many physicians in
their work with patients and especially the elderly and I
firmly believe that in dealing with my husband and his
injuries and the evaluation of them, that Dr. Peeples did not
render the standard of compassion and concern that I have come
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to expect from medical doctors who I have worked with and some
of whom I deeply respect.

     On February 13, 2012, Dr. Peeples wrote, in relevant 

part, the following to respondents’ attorney:

I have reviewed the report of Dr. Honghiran as
requested.  It is noted in the recommendation that Dr.
Honhiran states: “I did not think that he will be able to
return to that type of driving occupation any longer and
he needs to go back to school to learn a new skill.”

Dr. Honghiran provides no citation or physical defect
which prohibits a return to truck driving.  Dr. Wiggins'
treating physician and myself have previously not
identified such a condition.

Relevant scientific background information includes the
following:

“Prolonged absence from one's normal roles, including
absence from the workplace, is detrimental to a person's
mental, physical, and social well-being.  Physicians
should, therefore, encourage a patient's return to
function and work as soon as possible after an illness or
injury...”

“Medically-related withdrawal from normal social roles,
including work, is destabilizing and may be detrimental
to a patient's mental, physical, and social well-being;
maintaining or returning a patient to all possible
relevant life activities as soon as is safely possible
has many beneficial psychosocial and physical effects...”

“The AMA encourages physicians everywhere to advise their
patients to return to work at the earliest date
compatible with health and safety and recognizes that
physicians can, through their care, facilitate patients
to return to work.”

“Thus, there is sound science indicating that
unemployment is hazardous to a patient's physical,
mental, and social well-being. As patient advocates,
physicians, therefore, should strongly urge patients to
return to work or to stay at work and should decline to
certify disability unless it is obvious.  Ethically, in
these cases, beneficence trumps autonomy.”
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These are consensus statements quoted from AMA Guides to
the Evaluation of Work Ability and Return to Work (AMA
2011), page 3-5.

As noted above, personal preference and autonomy is not
a reason to certify an individual as disabled. Dr.
Honghiran should document the anatomic findings he has
identified years after the injury which have been
invisible to myself and prior examining physicians.

It is my opinion that if Mr. Wiggins is able to obtain
the essentials of work (motivation, determination,
effort) he may return to work.  If he does not obtain
these, he will not return to work.

                           * * *  

This summary of the negative health impact of absence
from work can be understood in more detail by reading
articles (among many others) attached in an addendum to
this report.

Full shoulder range of motion and full strength in a
large man is not necessary for driving.  Many individuals
who are small and of the feminine gender drive without
difficulty with shorter arms and less strength.

If another individual with identical anatomy to Mr.
Wiggins presented to my office and asked to be returned
to work, I would have no anatomic or medical basis to
prohibit his return to work.  Mr. Wiggins's return to
work as a truck drive would not harm him or those around
him.

The opinions stated in this report are based on the
medical information in the form of medical records
provided to me.  Should additional information or records
be provided, it is possible my opinions might be modified
or changed.  Medicine is an inexact science, however, the
opinions stated above are based on a reasonable degree of
medical certainty.

     Next, on April 1, 2012, Dr. Peeples explained, in 

pertinent part:

Due to the benefits of work and the predictable harms of
absence from work, a physician is under ethical
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obligation to return an individual to his regular job if
possible.  “As patient advocates, physicians therefore
should strongly urge patients to return to work or stay
at work                                              
and should decline to certify disability unless it is
obvious.” (Ibid, p. 5).

Symptoms, patient history, self-assessed work ability,
work preferences are subjective and not a scientific
basis on which to determine work status or causative
attribution.  AMA expert advice contained in the “The
Guides Newsletter” (Sept/Oct 2009) in the article
“Examinee-Reported History is Not a Credible Basis for
Clinical or Administrative Decision Making” states
“Evaluators should consider adopting a strict policy of
refusing to base any conclusions on examinee self-report,
especially any forensic conclusions such as causative
attributions or impairment determinations.”  This is
based on the knowledge that “the premise that examinee
reports are accurate has repeatedly failed scientific
testing.” “The unreliability of examinee reports is
especially pronounced when the examinee has filed a
medical-legal claim. Consequently, reports from examinees
are simply not a credible basis for clinical, forensic,
or administrative decision making.”  Thus, symptoms are
not a basis for work restrictions or impairment ratings,
which must instead be based on objective evidence.  

Since, I have discovered no objective criteria by ADA
(1990) on which an employer or physician should prohibit
prior employment based on substantial risk of significant
imminent harm, since return to work (RTW) is both
beneficial and healthful, and when possible the ethical
obligation of a physician, and since tolerance is not a
medical or measurable concept, Mr. Wiggins may return to
work in his prior or similar occupation if he is able to
obtain the essentials of work (motivation, determination,
effort).

There is no objective evidence of disability which is
obvious based on the treating physician's impairment
rating of 0% and my rating of 10% to the upper extremity
or the report of an additional orthopedist on which to
prohibit his prior occupation.  A healed distal clavicle
fracture is compatible with return to professional
football or heavy labor.  Failure to return to work with
his orthopedic residual is not explained on an anatomic
basis.        
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                      ADJUDICATION 

A.  Anatomical Impairment

     An injured worker must prove by a preponderance of the 

evidence that he is entitled to an award for a permanent

physical impairment. Weber v. Best Western of Arkadelphia,

Workers' Compensation Commission F100472 (Nov. 20, 2003).  Any

determination of the existence or extent of physical

impairment shall be supported by objective and measurable

findings.  Ark. Code Ann. § 11-9-704(c)(1)(B). 

     “Objective findings” are defined as those findings which

cannot come under the voluntary control of the patient.  Ark.

Code Ann. § 11-9-102(16)(A)(i). 

    Pursuant to Ark. Code Ann. § 11-9-522(g) and our Rule

099.34, the Commission has adopted the Guides to the

Evaluation of Permanent Impairment (4th ed. 1993), to be used

to assess anatomical impairment.   Permanent benefits shall be

awarded only upon a determination that the compensable injury

was the major cause of the disability or impairment.  Ark.

Code Ann. § 11-9-102(4)(F)(ii)(a).

    The parties stipulated that the claimant sustained a

compensable injury to his left shoulder on June 14, 2008, as

a result of a specific incident injury(18-wheeler rollover

accident).  The parties also stipulated that the claimant

sustained a 6% impairment rating to the left shoulder, which

the respondents have accepted and paid. 

    The claimant now contends that he is entitled to an
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additional 6% impairment rating, giving him a 12% permanent

impairment for his left shoulder injury as assessed by Dr.

Kelly. The respondents contend that the claimant is not

entitled to any additional benefits.  

     It appears that the instant claimant treated initially

with Dr. Waller due to a left AC joint separation and clavicle

fracture.  Here, Dr. Waller’s operative report was not made a

part of the record.  The first clinical data of record

authored by Dr. Waller is dated August 22, 2008, which is for

a follow-up visit of the claimant’s left AC joint and clavicle

fracture.  At that time, the claimant was eight a half weeks

postoperative of the left shoulder.  Dr. Kelly pronounced the

claimant to be at maximum medical improvement effective at

that time.  He also assessed the claimant with a 0% anatomical

impairment for his shoulder.  Dr. Waller reported that on

physical examination of the claimant’s left shoulder, he had

full range of motion.

     The claimant saw Dr. Peeples in October of 2008 for an

independent medical evaluation.   On physical examination, Dr.

Peeples noted that there appeared to be adequate range of

motion of the claimant’s shoulder. No neurological abnormality

of the claimant’s left upper extremity was noted.  Dr. Peeples

disagreed with the 0% rating so soon after surgery.

Therefore, Dr. Peeples opined that he believed additional time

and recovery were appropriate before final rating would be

appropriate.  The claimant was evaluated by a neurologist, in
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connection with his right upper extremity complaints as

recommended by Dr. Peeples. Respondents accepted and paid

benefits for this injury.  Compensation for the right

extremity is not at issue here. 

     Dr. Peeples next saw the claimant on November 6, 2008,

and suggested that the claimant continue increasing his

activities with his left upper extremity.  Per a Work Status

Report of November 10, 2008, Dr. Peeples opined that the

claimant had no significant limitations of functional capacity

and was capable of heavy work.  

     On December 10, 2009, Dr. Peeples opined that the 

claimant sustained a permanent impairment rating of 10% to the

left upper extremity, which converts to a 6% impairment of the

body as a whole.  As previously referenced, this rating was

accepted and paid by the respondents.

     However, on April 22, 2011, Dr. Kelly assessed the 

claimant a 12% whole person impairment rating for his left

shoulder.  He stated that this rating was based on Table 3, p.

20 of the Guides.  Dr. Kelly simply stated that this rating

was based on “motion.”  The claimant now contends he is

entitled to an additional rating of 6%, giving him a 12%

permanent impairment to the left shoulder, as assigned by Dr.

Kelly.

     Based on the evidence presented, Dr. Kelly did not 

provide sufficient documentation to support his 12% impairment

rating.  Although Dr. Kelly states that this 12% impairment



61

rating assigned the claimant is based on “motion,” he does not

specify the range of motion measurements/deficits, nor did he

state whether the rating was based on “active” range-of-motion

testing, or “passive” range-of-motion testing.  In later 

correspondence of July 22, 2011, Dr. Kelly stated that when he

evaluated the claimant on January 31, 2011[sic], the claimant

had both decreased “active” and “passive” range of motion of

his shoulder.  

     Under these circumstances, it is impossible to come to a

conclusion as to the method utilized to calculate Dr. Kelly’s

additional 6%(12% total)impairment rating for the claimant’s

left shoulder. Moreover, Dr. Kelly failed to provide

sufficient documentation of the passive range of motion

measurements/deficits. “Passive” range of motion is considered

an objective finding in assessing anatomical impairment for a

shoulder injury.  See, Hayes v. Wal-mart Stores, 71 Ark. App.

207, 29 S.W. 3d 751 (2000).   I am mindful that the Court of

Appeals has previously held that when there are objective

findings, it is improper to reject an impairment rating

because it was based in part on subjective findings. Singleton

v. Pine Bluff, 97 Ark. 59, 244 S.W. 3d 709 (2006).  Here, Dr.

Kelly has failed to provide sufficient documentation of the

passive range of motion measurements/deficits, over and above

that previously assigned by Dr. Peeples.     

     I therefore, find that Dr. Kelly has failed to document

the existence of any physical impairment supported by
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objective and measurable findings in his assessment of 12%

body as whole impairment for the claimant’s left shoulder

injury.  As a result, I find that the claimant has failed to

prove by a preponderance of the evidence his entitlement to an

additional 6% impairment rating supported by “objective” and

measurable findings, for his compensable left shoulder injury.

     Dr. Kelly cited various objective findings of tightness,

spasms, significant calcifications of the ligament that was

reconstructed, and some degenerative findings of the shoulder,

in his correspondence dated July 22, 2011, that he did not

consider in calculating the claimant’s disability rating.

Based on my review of the Guides, I am unable to find an

additional ratable impairment to the left shoulder given the

record before. I think it is noteworthy that although the

claimant contended that there was palpable “nodule” between

his shoulder blades, he readily admitted he was not able to

demonstrate a finding of this nature during the hearing.

B.  Wage-loss Disability   

     The claimant contends that he sustained wage-loss 

disability, over and above his permanent anatomical impairment

rating for his left shoulder injury.    

     When considering claims for permanent partial disability

benefits in excess of the employee's percentage of permanent

physical impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,
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such factors as the employee's age, education, work

experience, and other matters reasonably expected to affect

his or her future earning capacity.  Ark. Code Ann. §

11-9-522(b)(1).  In considering factors that may affect an

employee's future earning capacity, the appellate court

considers the claimant's motivation to return to work, since

a lack of interest or a negative attitude impedes an

assessment of the claimant's loss of earning capacity.

Ellison v. Therma Tru, 71 Ark. App. 410, 30 S.W.3d 769 (2000).

     The parties stipulated that the claimant sustained a 6%

anatomical impairment to the body as a whole, as a result of

his compensable shoulder injury.  The instant claimant was

only 53 years old as of the date of the hearing.  He has a

high school education.  The claimant has primary work

experience as a truck driver for over some 30 years.  The

evidence demonstrates that the claimant held a CDL until

October 23, 2011. However, the evidence does not demonstrate

that the claimant has made any effort to renew his CDL.  The

claimant also previously worked as a diesel mechanic, and

performed power outage work for nuclear plants.  In addition,

he possesses several other qualifications, which include, but

not limited to a mechanic laborer, crane operator,

signal/rigging, shoring(bracing), and sandblasting.      

    The claimant had worked for the respondent-employer for
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approximately six months when his June 14, 2008, 18-wheeler

rollover accidental injury occurred.  At the time of his

injury, the claimant’s hourly rate of pay was $16.50.

     Following his compensable injury, the claimant returned

to work briefly for Arkansas Nuclear One. His testimony and

the documentary evidence demonstrate that the claimant worked

196 hours for them and received a total gross pay of $3828.30.

This amounts to an hourly rate of pay of $19.53.  The claimant

testified on direct that he quit this job because it irritated

his shoulder. However, on cross examination, the claimant

admitted that his employment with this company was terminated

due to a reduction in force. Said reduction in force is

corroborated by the documentary evidence.    

    Since his employment with Arkansas Nuclear One, the

claimant has not worked any place else.  The claimant’s

testimony demonstrates that he is looking for employment as a

mechanic. He testified that mechanic-type work pays anywhere

from $18 to $20 an hour.  The claimant has applied for and

been approved Social Security Disability benefits. His

testimony demonstrates that he has received a partial award.

     With respect to his 2008 compensable shoulder injury, the

claimant has undergone one surgery to his left shoulder which

was performed by Dr. Waller.  As of the date of the hearing,

the claimant testified that he takes ibuprofen and some other
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non-narcotic medication for his shoulder complaints.  

     The claimant admitted that following his release back to

work, the respondent-employer offered him his old job back as

a truck driver, but he turned it down, because he did not

believe he could handle the job. Ms. Hutto’s testimony

demonstrates that had the claimant returned to work for them,

he would have made the same amount of money, working the same

hours.  The claimant maintains that he was promised a job as

a dispatcher.  Ms.  Hutto denied any knowledge of this.  There

is insufficient evidence to support a finding that the

respondent-employer promised the claimant a job as a

dispatcher.

     The claimant’s treating physician, Dr. Waller, released

the claimant to full duty work, in August 2008.  In June of

2009, the claimant underwent an FCE with reliable results.

The claimant demonstrated the ability to perform heavy work.

On June 11, 2009, Dr. Peeples opined that the claimant could

resume driving an 18-wheeler effective June 12, 2009.   

     The claimant’s testimony demonstrates that he has 

continued with ongoing left shoulder pain and other related

symptoms.  He admits he is able to do some personal driving.

     Dr. Honghiram stated in October of 2011 that he does not

think the claimant will be able to return to driving a truck.

Minimal weight has been attached to this opinion considering
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the claimant’s ability to perform heavy work, the expert

opinion of his treating physician, Dr. Waller, Dr.Peeples’

expert opinion, and because Dr. Honghiram’s opinion is based

primarily on unsubstantiated self-imposed physical limitations

by the claimant.  Mr. O’Neal, a vocational expert, opined the

same in January of 2012.  For the same reasons previously

noted, minimal weight has also been attached to this opinion.

      The preponderance of the evidence before me demonstrates

that the could return to work as a truck driver.  This finding

is based on the claimant’s FCE, and the expert opinions of

Drs. Waller and Peeples.  Therefore, because the claimant

refused suitable employment as a truck driver, wherein he

would have been working the same hours, making the same amount

of money, the claimant has failed to prove his entitlement to

any permanent-partial-disability benefits in excess of his 6%

impairment rating for his left shoulder. 

     Of note, the claimant’s testimony demonstrates that he 

is now physically capable of earning wages (as a mechanic)

equal to or greater than the wages at the time of his

compensable injury.  This would also prohibit the claimant

from receiving any wage-loss disability benefits.

     The claimant’s attorney has asserted that Dr. Peeples is

bias, and tried to humiliate the claimant and his wife during

office visits. The claimant’s wife presented similar
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allegations in this matter. Dr. Peeples’s testimony and the

evidentiary testimony demonstrate that he does a large amount

of work for insurance companies.  Although Dr. Peeples may

have been less than gracious in his personal encounters with

the claimant and his wife, I found his medical expert

regarding the claimant’s ability to work to be accurate and

substantiated by other evidence of record.      

          FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has  
         jurisdiction of the within claim.

2.  The stipulations set forth above are hereby accepted.

     3.  The claimant failed to prove by a preponderance of 
         the evidence his entitlement to a additional 6%    
         anatomical impairment to his left shoulder as 

    assessed by Dr. Kelly.

4.  The claimant failed to prove by a preponderance of 
    the credible evidence his entitlement to any wage- 
    loss disability, over and above his 6% impairment  
    rating.     

                           ORDER

     For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety and dismissed.

    IT IS SO ORDERED.       
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                                  __________________________
            CHANDRA L. BLACK

    Administrative Law Judge
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