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STATEMENT OF THE CASE

A hearing was conducted on May 13, 2013, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim on April 10, 2013,

and a Prehearing Order was filed on said date.  In addition, this claim has

been the subject of prior proceedings as reflected by a Prehearing Order filed

on August 29, 2012, when the claimant was unrepresented, at which time the

claim was scheduled for a formal hearing on October 29, 2012, which was



-2-

cancelled at the claimant’s request in order to obtain legal representation.  At

the May 13, 2013, hearing the parties announced that the stipulations, issues,

as well as their respective contentions  were  correctly  set  out  in  the  April

10, 2013,  Prehearing  Order.  A copy of the Prehearing Order was

introduced, without objection, as “Commission’s Exhibit 1.”

It was undisputed that the employment relationship existed at all

relevant times prior to and including the period beginning September 5, 2011,

through January 18, 2012; that the claimant’s average weekly wage was

sufficient to entitle him to compensation rates of $429.00 per week for

temporary total disability and $322.00 per week for permanent partial disability

in the event the claim was found compensable; and that the claim had been

controverted in its entirety for purposes of attorney’s fees.

By agreement of the parties, the primary issue presented for

determination concerned compensability.  If overcome, claimant’s entitlement

to associated benefits must be addressed.

Claimant contended, in summary, that he sustained a compensable

injury to his right shoulder as the result of a specific event identifiable in time

and place of occurrence on or about September 5, 2011, entitling him to

benefits within the recent holding of Pearson v. WorkSource, 2012 Ark. 406,

      S.W.3d       (November 1, 2012).  Alternatively, the claimant contended
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that he sustained a compensable, gradual onset injury caused by rapid

repetitive motion of his job duties.  Claimant contended he was entitled to

payment of all outstanding medical treatment for his right shoulder; that he

was entitled to temporary total disability benefits for the period beginning

December 15, 2011, through January 4, 2012, and, again, beginning January

18, 2012, through August 16, 2012, at which time he returned to work.

Claimant requested a controverted attorney’s fee on any benefits awarded.

The claimant reserved additional entitlements.

The respondents contended that the claimant did not sustain a

compensable injury arising out of and during the course of his employment in

September, 2011.  Respondents asserted that any complaints related to the

claimant’s right shoulder were due to a pre-existing condition and/or activity

outside his employment.  Respondents contended that the claimant could not

prove either a specific injury or a gradual onset injury caused by rapid

repetitive activity.  Alternatively, respondents assert a notice defense,

maintaining that the claimant would not be entitled to any benefits prior to

January 23, 2012, when the claimant first notified respondents of his claim.

In addition to the claimant, his wife, Catherine Ware, was called as a

corroborating witness.  Parnell Maxwell was called as a witness by the

respondents. The record is composed  of the transcript of the May 13, 2013,
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hearing containing a joint medical exhibit consisting of 131 pages, together

with the evidentiary depositions of Dr. Steven Hudson and Dr. Michael R.

Beard, introduced as “Respondent’s Exhibit 1" and “Respondent’s Exhibit 2,”

respectively, as well as a DVD video to visually show the claimant’s various

job duties which was introduced as “Respondent’s Exhibit 3" and retained in

the Commission’s file.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are made in

accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over this claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence,

that he sustained an injury arising out of and during the course of his

employment which was caused by a specific incident identifiable by

time and place of occurrence on or about September 5, 2011.

4. The claimant has failed to prove, by a preponderance of the evidence,
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that he sustained an injury arising out of and during the course of his

employment with Arkansas Electric Cooperative which was caused by

rapid repetitive motion necessary to establish a gradual onset shoulder

injury.

5. The claimant has failed to prove, by a preponderance of the evidence,

that he sustained a compensable injury within the meaning of the

Arkansas workers’ compensation laws.

DISCUSSION

This is an extremely unusual and difficult claim.  First, as will be set out

further below, it is undisputed that the claimant sustained an injury to his right

shoulder which has been confirmed by medical evidence supported by

objective findings.  The primary dispute is whether the claimant’s shoulder

injury arose out of and during the course of his employment with Arkansas

Electric Cooperative.  I feel compelled to point out that I found the claimant to

be an extremely credible witness.  The record reflects that the claimant had

worked for the employer herein for almost thirty-five (35) years, having gone

to work for the respondent while still in high school.  The claimant’s job duties

for the employer were physically demanding.  The claimant has made a claim

for workers’ compensation benefits, alleging alternative causes for his right

shoulder injury.  First, the claimant contends that the injury was the result of
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a specific event, identifiable in time and place of occurrence which arose out

of and during the course of his employment on September 5, 2011.  In my

opinion, there is no credible evidence that the claimant’s injury was the result

of a specific incident at the workplace.  In fact, I feel compelled to point out

that during the first prehearing conference in this matter, on August 29, 2012,

the claimant maintained that the injury to his right shoulder was the result of

repetitive job activities which culminated in symptoms which first manifested

themselves on or about September 5, 2011, at which time the claimant voiced

complaints of shoulder problems, but did not report his problems as being

work-related until months later.  Alternatively, the claimant contended that he

sustained a gradual onset, right shoulder injury caused by repetitive work

activities of his job rather than acute trauma.  Although the claimant described

his various work activities through his credible testimony, the work activities

were hard to conceptualize.  Respondents offered a video showing the

claimant’s work activities which was introduced as “Respondent’s Exhibit 3.”

I found the video to be extremely compelling and informative.  Although the

video shows that the claimant was required to perform substantial overhead

lifting of significant weight which, in my opinion, caused the claimant’s

shoulder injury and was the major cause of the claimant’s disability or need

for treatment, the claim fails because the claimant cannot satisfy all of the
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requirements necessary to establish compensability.  Specifically, while the

claimant was required to perform repetitive lifting, including overhead lifting,

that aspect of his job duties was not rapid.  While the Workers’ Compensation

Act does provide a remedy for back injuries which are caused by gradual

onset overuse, the Act requires that other gradual onset injuries to various

body parts be caused by rapid repetitive motion.  It would be intellectually

dishonest to find that the claimant’s required job duties involving his shoulders

required rapid motion.  While the claimant performed repetitive lifting, the

duties were not rapid.  Accordingly, the claim for a cumulative trauma

shoulder injury fails.

I feel compelled to further point out that during the hearing, it was

determined, for the first time, that all of the claimant’s medical treatment had

been paid by his wife’s health insurance.  In addition, the record reflects that

the claimant received both short-term disability benefits, as well as long-term

disability benefits provided by the employer herein and that in the event the

claim was awarded, respondents would be entitled to a dollar-for-dollar credit

for all benefits paid and which were continuing through the date of the within

hearing pursuant to Ark. Code Ann. §11-9-411.

The  claimant,  David  Ware,  testified  in  his  own  behalf.   The

claimant is fifty-three (53) years old.  He stated that he graduated from Little
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Rock Central High in 1979.  The claimant began working for the respondent

in 1978 when he was a junior in high school.  He went to work for the

employer full-time after graduating high school.  When the claimant was first

hired, he was hired as a meter technician, repairing electric meters.  He stated

that he was a meter technician for approximately ten (10) years.  The claimant

next went to work in the salvage department where his duties consisted of

breaking down transformers used to salvage and recycle the various

component parts.  On or about 2010, the claimant began working on Final

Assembly.  As the name implies, Final Assembly involved building electrical

transformers.  The claimant’s job duties involved lifting the tanks used to build

the transformer off of pallets including some pallets that were overhead,

placing them on a conveyor belt and performing various hand-intensive

activities before the tanks were moved down the assembly line to other

workers.  The weight of the tanks varied depending upon the size of the

transformer to be built.  The claimant stated that they would build between

thirty (30) to sixty (60) transformers per day depending upon the size of the

tank and that the larger tanks would be more physically demanding to lift than

the smaller tanks.  Again, while it was extremely difficult to conceptualize the

claimant’s part of the assembly process, the video introduced as

“Respondent’s Exhibit 3" clearly showed the various duties.  As previously
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noted, there was repeated lifting, including overhead lifting; however, any of

the lifting requiring use of the shoulders was not rapid.  The video did reflect

rapid movement involving the claimant’s hands and forearms, but none

involving the claimant’s shoulders.  (Tr.13-21)(Resp. Ex. 3)

The claimant denied experiencing any problems with his right shoulder

before starting to work in Final Assembly.  The claimant described his physical

symptoms, as well as his initial complaints and initial medical treatment as set

out below:

Q     Well, tell the Judge when you first noticed any problem with your right
shoulder?

A     Well, the job I do, I do heavy lifting every day, and, you know, I’m sore,
pretty much sore every day.  But this particular time in August and September,
we ran a lot of 17-inch tanks, which is the largest tanks, and I began to feel
my shoulder was sore and that’s when I told my supervisor.  I said, “My
shoulder is sore.”

Q     And who is your supervisor?

A     Parnell Maxwell.

Q     I believe he’s here today, correct?

A     Yes, sir.

Q     Now, do you remember the exact nature of that conversation?

A     Yes, I told him that my shoulder was sore, and he told me to go home
and take something, do I have something to take at home, and I understood
that because we were short-handed, you know, so that’s what I did.
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Q     Now, do you remember an exact transformer or anything specifically that
you know when you hurt it, your shoulder?

A     No, sir.  I was thinking it was just a pulled muscle because the units was
a lot heavier, and I figured that it was just sore.

Q     But as far as when you knew it got sore, what was exactly going on and
what did you feel?

A     I couldn’t hardly raise my arm up.

Q     When you said that, do you remember what you were doing?

A     Like taking a putting the tanks on the unit for the line.

Q     And you do remember the date?

A     Yeah, the 5th.

Q     From there on what kind of problem did you have with your shoulder?

A     It just continued to be sore, but I continued to work because I know we
were short-handed, and then I think on the 19th I told him again that my
shoulder was still sore.

Q     Okay.  And you told him your shoulder was sore.  Do you remember if
you exactly said, “I’ve injured my shoulder at work,” or that it was sore?

A     Well, at that company when you have an injury or something, you always
refer to your supervisor and that’s what I was doing, and then usually they
usually send you to the company doctor.  But this particular time he didn’t, and
then I said, “Well, my shoulder is sore,” and he said, “Well, go to your doctor
or do what you got to do.”  So I said, “Okay.”

Q     And that was the second time you told him?

A     Yes, sir.

Q     Then I think the medical records are going to show you ended up with
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Michael Beard?

A     Yes.  See, I didn’t – I knew I had a doctor appointment on the 27 th, so
that’s when I went to see my doctor.

Q     And so we’re clear, how long have you been seeing Dr. Beard?

A     The last four or five years, I think.  (Tr.22-24)

The claimant’s primary care physician is Dr. Michael Beard with the

Bryant Family Clinic in Bryant, Arkansas.  The medical record reflects that the

claimant saw Dr. Beard periodically for a variety of health issues prior to

September, 2011.  As reflected above, the claimant had a scheduled

appointment with Dr. Beard on September 27, 2011, as a follow-up to monitor

various prescription medications.  During the September 27, 2011, visit, the

claimant first reported right shoulder pain which had existed for approximately

three (3) weeks which the claimant related by history to doing extra lifting at

work.  Dr. Beard’s physical examination revealed minimal evidence of

impingement.  Dr. Beard prescribed Aleve in a therapeutic dose, adjusted

some of the claimant’s regular medications, and released the claimant to

return to work without restrictions.  The record reflects that the claimant called

the Bryant Family Clinic on October 13, 2011, October 26, 2011, and

November 17, 2011, for cholesterol and diabetes medication, but did not

follow-up for his shoulder complaints until seeing Dr. Beard on December 15,
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2011, at which time he reported continued right shoulder pain which Aleve did

not help.  During the December 15, 2011, visit, Dr. Beard scheduled the

claimant for a right shoulder x-ray, prescribed Voltaren and, again, released

the claimant without restrictions.  Dr. Beard diagnosed a sprain of the

supraspinatus tendon in the right shoulder.  On December 22, 2011, Dr.

Beard modified the claimant’s treatment with continued medication and

complete rest of the shoulder until January 3, 2012, permitting the claimant to

return to work on January 4, 2012.  (Jt. Ex. A, pp.35-45)

Because of the claimant’s continued complaints, Dr. Beard ordered a

MRI of the right shoulder which was performed on January 12, 2012, at the

Westside Open MRI Facility in Little Rock, Arkansas.  The MRI revealed a full

thickness tear of the distal posterior supraspinatus tendon at the point of

insertion, contiguous with a small area of bursal surface irregularity.  The

claimant was referred to Dr. Steven A. Hudson, an orthopedic surgeon with

OrthoArkansas in Little Rock, Arkansas.  The claimant first saw Dr. Hudson

on January 18, 2012, at which time he gave the following history:

SUBJECTIVE:
Mr. Ware is a 51-year-old right-hand dominant male who works
on an assembly line for Arkansas Electric Cooperative.  He has
been having some problems with his right shoulder since
approximately September 2011.  He does not remember one

specific injury but does a lot of lifting at work on an assembly line,
with repetitive lifting, and he has had started having some pain
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over the lateral aspect of the right shoulder.  He is having
increasing difficulty lifting the arm or using this arm.  He denies
any numbness and tingling in his arm but has reported this at
work and had some x-rays taken.  No fractures were seen.  Due
to continued pain and problems, he has had  an MRI  and is
here  to  be  seen about this today. He occasionally takes an
anti-inflammatory.  He has not had any physical therapy or had
any treatments for this.  He denies any previous injury or trauma
to this shoulder in the past.  He denies any problems with his left
arm or shoulder.  He denies any neck pain or numbness and
tingling in his arms.

* * * * *

DISCUSSION/PLAN:
I discussed the finding on his MRI and exam with him at length
today.  I discussed this with both him and his wife.  I think that he
would benefit from a right shoulder arthroscopy with rotator cuff
repair.  I discussed the risks and benefits with him at length
today, along with expected outcomes and postoperative course.
He asked about being able to go back to work and use this arm
in the future.  I think it remains to be seen how successful the
repair is.  It could be difficult going back to repetitive lifting with

this arm, but we will see how he does with the surgery.   (Jt. Ex.
A, pp.50-51)(Emphasis supplied)

The record reflects that the claimant continued working performing his

regular job duties at all times until the plant shut-down in December, 2011.

The claimant acknowledged that he did not specifically report a work-related

injury to his right shoulder until after seeing Dr. Hudson on January 18, 2012,

at which time he went to his supervisor, Parnell Maxwell, to advise him that he

needed shoulder surgery which the claimant felt was work-related which the

employer disputed.  On cross-examination,  the  claimant  again
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acknowledged  that  he  did  not  report  a work-related injury in September,

2011.  (Tr.25, 30)

The claimant underwent shoulder surgery on March 1, 2012.  Despite

the attorney’s contentions in the Prehearing Order that the claimant returned

to work on August 16, 2012, he has not returned to gainful employment since

first learning that he had a torn rotator cuff on January 18, 2012.  His

employment with the respondent was terminated in June, 2012, after

exhausting his sick leave and vacation time and not being able to return to

gainful employment.  The claimant did apply for, and received, both short-term

disability benefits, as well as long-term disability benefits provided by the

employer which was continuing through the date of the within hearing.  In

order to obtain short-term and long-term disability benefits, the claimant was

required to indicate that his condition did not arise out of his employment.  (Jt.

Ex. A, pp.86-89)

On  cross-examination, the  claimant  acknowledged  that  he  received

both short-term disability and long-term disability through his employment of

approximately $1,800.00 per month.  In addition, all of the claimant’s medical

expenses have been paid by his wife’s insurance and the claimant

acknowledged that he did not have any out-of-pocket medical expenses.

(Tr.35-36)
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The primary issue presented for determination is whether the claimant

sustained a compensable right shoulder injury arising out of and during the

course of his employment with Arkansas Electric Cooperative.

ADJUDICATION

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002) defines “compensable

injury as “[a]n accidental injury causing internal or external physical harm to

the body ... arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is ‘accidental’ only

if it is caused by a specific incident and is identifiable by time and place of

occurrence.”  Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W.3d 889 (2002).  The phrase “arising out of the employment refers to the

origin or cause of the accident,” so the employee was required to show that

a causal connection existed between the injury and his employment.  Gerber

Products v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  An injury

occurs “ ‘in the course of employment’ when it occurs within the time and

space boundaries of the employment, while the employee is carrying out the

employer’s purpose, or advancing the employer’s interest directly or

indirectly.”  City of El Dorado v. Sartor, 21 Ark. App. 143, 729 S.W.2d 430

(1987).  Under the statute, for an accidental injury to be compensable, the

claimant must show that he sustained an accidental injury; that it caused
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internal or external, physical injury to the body; that the injury arose out of and

in the course of employment; and that the injury required medical services or

resulted in disability or death.  Id.  Additionally, the claimant must establish a

compensable injury by medical evidence, supported by objective findings as

defined in §11-9-102(16).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).  The injured party bears the

burden of proof in establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden, by a preponderance of the

evidence.  See, Ark. Code Ann. §11-9-102(4)(E)(i)(Repl. 2002); Clardy v.

Medi-Homes LTC Servs., 75 Ark. App. 156, 55 S.W.3d 791 (2001).

However, Act 796 also recognizes certain specified exceptions to the

general limitation of compensable injuries to those injuries which are caused

by specific incident and which are identifiable by time and place of

occurrence, and these exceptions are set forth in Ark. Code Ann. §11-9-

102(4)(A)(ii) through §11-9-102(5)(A)(i)(v)(Repl. 2002).  Claims involving

mental illness, heart, pulmonary, and cardiovascular conditions, and hernias

are excepted from the definitiveness rule in Ark. Code Ann. §11-9-

102(4)(A)(iii) through §11-9-102(4)(v).  The requirements necessary to

establish the compensability of these conditions are set forth in other sections
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of the Arkansas workers’ compensation law.  Claims for injuries caused by

rapid repetitive motion, for back injuries, and for hearing loss are excepted in

Ark. Code Ann. §11-9-102(4)(A)(ii).  To satisfy the definitional requirements

for injuries falling under Ark. Code Ann. §11-9-102(4)(A)(ii), the employee still

must satisfy all of the requirements discussed above, with the exception of the

definitiveness requirement.  Thus, the claimant still must prove, by a

preponderance of the evidence, that he sustained internal or external damage

to the body as the result of an injury that arose out of and in the course of

employment, and the employee still must establish the compensability of the

claim with medical evidence, supported by objective findings.  However, in

addition  to  these  requirements,  if  the  injury  falls  under  one  of  the

exceptions enumerated under Ark. Code Ann. §11-9-102(4)(A)(ii), the

“resultant  condition  is  compensable  only if the alleged compensable injury

is the major  cause  of  the  disability  or  need  for  treatment.”   Ark.  Code

Ann.  §11-9-102(4)(E)(ii)(Repl. 2002).

Initially, when representing himself in the first prehearing conference on

August 29, 2012, the claimant contended that he sustained an injury to his

right shoulder as the result of repetitive use of the right shoulder.  After the

claimant retained the services of an attorney, he amended his contentions,

alleging that he sustained a shoulder injury as the result of a specific incident



-18-

identifiable in time and place of occurrence.  Alternatively, the claimant

maintained that he sustained a compensable, gradual onset injury caused by

rapid repetitive motion of his job duties.

I find that the claimant’s claim for a compensable injury is a claim for a

gradual onset injury, not a claim for a specific incident identifiable by time and

place of occurrence.  The claimant candidly acknowledged that he did not

recall a specific incident.  The claimant did not testify regarding a specific

incident, identifiable by time and place of occurrence which occurred in

September, 2011.  Instead, the claimant related his shoulder complaints in

September, 2011, to the general work he was performing, specifically, heavy

lifting  as  opposed  to  a  specific  incident.   While  an  employee  does  not

have to identify an exact date, there must be an “identifiable” incident under

Ark. Code Ann. §11-9-102(4)(A)(i).  Edens v. Superior Marble and Glass, 346

Ark. 487, 58 S.W.3d 369 (2001).   A generic description of work is not

sufficient – there must be a particular, specific incident.  Hapney v. Rheem

Manufacturing, 342 Ark. 11, 26 S.W.3d 777 (2000); Thomas Bardrick v.

Rheem Manufacturing Co., Full Commission Opinion filed February 21, 2003,

(F108263).

Alternatively, the claimant contends that  he sustained a shoulder injury

as the result of repetitive work activities.  Accordingly, in order to receive
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benefits, the claimant must satisfy all of the following requirements: 

(1) Proof, by a preponderance of the evidence, of an injury arising out of and
in the course of his employment; 

(2) Proof, by a preponderance of the evidence, that the injury cause external
or internal physical harm to the body; 

(3) Medical evidence supported by objective findings as defined in A. C. A.
§11-9-102(16); 

(4) Proof, by a preponderance of the evidence, that the injury was caused by
rapid repetitive motion; and, 

(5) Proof by a preponderance of the evidence that the injury was the major
cause of disability or need for treatment.  

If a claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, he fails to

establish compensability of the claim, and compensation must be denied.  Lay

v. United Parcel Service, 58 Ark. App. 35, 944 S.W.2d 867 (1997).

As previously noted, I am persuaded that the heavy overhead lifting

depicted in the video showing the claimant’s job duties was the cause of the

claimant’s shoulder complaints and resulted in the tear of the right rotator cuff.

I recognize that both Dr. Beard and Dr. Hudson testified concerning the causal

connection between the claimant’s rotator cuff tear and his employment.

Based upon the patient history and the physical findings of the MRI, Dr. Beard

felt that the claimant’s injury and need for surgery was caused by his work
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activities which I find is supported by the claimant’s credible testimony and the

video of the claimant’s work activities.  Admittedly, Dr. Beard conceded that

he  could  not  conclude  one  hundred  percent  (100%)  that  the  injury  was

work-related, he clearly opined within a reasonable degree of medical

certainty that it was causally related while at the same time, deferring to the

opinion of the treating surgeon.  (Resp. Ex. 2, pp.21-22)(Jt. Ex. A, p.129)

Dr. Hudson issued an August 9, 2012, report which is set out below:

To Whom It May Concern:

I have been asked to comment on Mr. David Ware.  He is a
patient whom I have treated for a rotator cuff tear of the right
shoulder.  This was treated with operative fixation.  There has
been some question about whether this was a work related
injury.  The patient did not report any specific injury but does
have a repetitive job working on an assembly line and doing a lot
of overhead repetitive activity with his shoulders.  This can be a
factor in these types of tears.  This could be a gradual tear over
time due to overuse with overhead activity and repetitive activity
rather than an acute tear.  I think that is a possibility in this type
of injury.  (Jt. Ex. A, p.127)

Clearly, the aforementioned opinion is not stated within a reasonable

degree of medical certainty.  Again, medical opinion concerning causation is

not necessary to establish causation.  I find the medical opinion to be

conflicting.  However, in my opinion, the immediate claim fails because the

claimant cannot establish that his work activities are both rapid and repetitive.

The test for what constitutes “rapid repetitive motion” was set out by the
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Arkansas Supreme Court in Malone v. Texarkana Public Schools, 333 Ark.

343, 969 S.W.2d 644 (1988), as a two-pronged test: (1) the tasks must be

repetitive, and (2) the repetitive motion must be rapid.  As a threshold issue,

the tasks must be repetitive, or the rapidity element is not reached.  Westside

High School v. Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002).  Arguably,

even repetitive tasks and rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed rapidly.  Westside High

School, supra.

The claimant has failed to prove, by a preponderance of the evidence,

that his job duties involving his shoulders required rapid repetitive motion.  I

am constrained to point out that there are various injuries which can be

caused by repetitive overuse of an extremity, which do not require rapid

movement.  The claimant’s job duties were repetitive.  They were not rapid.

There is no remedy under the Workers’ Compensation Act for such injuries.

It  is   well-settled  that the claimant  has  the  burden  of  proving  the

job-relatedness of any alleged injury, without the aid of any kind of

presumption in his favor.  Pearson v. Faulkner Radio Service, 220 Ark. 368,

247 S.W.2d 964 (1952); Farmer v. L.H. Knight Company, 220 Ark. 333, 248

S.W.2d 111 (1952).  The burden of proof the claimant must meet is

preponderance of the evidence.  Voss v. Ward’s Pulpwood Yard, 248 Ark.
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465, 425 S.W.2d 629 (1970).  Under prior law, it was the duty of the

Commission to draw every legitimate inference in favor of the claimant and to

give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant

has met the burden of proof be weighed impartially, without giving the benefit

of the doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade

v. Mr. C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v.

McHenry, 22 Ark. App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to satisfy

all the elements necessary to establish a cumulative trauma shoulder injury.

Specifically, the claimant has failed to prove that his job duties involved rapid

repetitive motion.  Accordingly, the within claim is hereby respectfully denied

and dismissed.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


