
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G205767

JAQUET A. WADE, EMPLOYEE CLAIMANT

RED LOBSTER ARKANSAS, INC./
GMRI, INC., EMPLOYER RESPONDENT

LIBERTY INSURANCE CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT

OPINION AND ORDER FILED JUNE 12, 2013

Hearing before Chief Administrative Law Judge David Greenbaum on June
10, 2013, at Little Rock, Pulaski County, Arkansas.

Claimant failed to appear at the hearing.

Respondents represented by Mr. David C. Jones, Attorney-at-Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was  conducted  on June 10, 2013, to determine whether this

claim should be dismissed for want of prosecution pursuant to Ark. Code

Ann. §11-9-702 and/or Commission Rule 099.13.

After a full consideration of the facts, issues, and the law, I find that

respondents’ Motion to Dismiss this claim without prejudice should be

granted.

A procedural history of the claim was recited into the record at the

hearing and various documents were introduced in support of respondents’
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Motion to Dismiss. 

The immediate claim concerns an alleged injury on January 27, 2012,

specifically, a fractured foot (right or left unidentified) which respondents have

disputed as arising out of and during the course of the claimant’s employment

with Red Lobster of Arkansas.  The claimant, pro se, filed a Commission Form

AR-C dated July 5, 2012, and received on July 10, 2012, making a claim for

various benefits.  The claim information described symptoms which began on

or about January 27, 2012, specifically, the cramping of the claimant’s foot

after working which was initially diagnosed as a sprained foot, but later

determined to be a fracture after the claimant was treated at the VA hospital.

A notice of the claim was sent to the respondent-insurance carrier on July 11,

2012, requesting that it file first reports of injury, as well as intention to accept

or controvert the claim.  On August 7, 2012, the claimant, pro se, requested

a hearing while further indicating that she was willing to mediate the claim.

On August 14, 2012, the employer filed a First Report of Injury indicating that

it had only recently been notified of the claim.  On August 22, 2012,

respondent filed a Commission Form AR-2, controverting the claim,

maintaining that the evidence did not support the conclusion that the injury

occurred in the course and scope of employment.  The claim was then

assigned to the Legal Advisor Division.  On September 12, 2012, the claimant
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submitted the following letter:

To whom this may concern: I Jaquet A. Wade would like to drop
my claim against Red Lobster at this time.  I know I should have
turned my paperwork in after I came from the emergency room,
but I did not.  I assumed they would take my word for it, knowing
the managers saw me limping on my foot at work.  I do not feel
that I should have to tell my whole life history to get them to pay
a workers comp claim.  I never filed for workers comp before.  I
do not have a lawyer to help me on my claim so I am dropping
the claim.   (Resp. Ex. A, p.7)

Pursuant to the aforementioned letter, and following a conversation with

the  Legal Advisor Division, the claim was returned to the Commission’s

general files pending further requests by either party.  Next, by letter dated

September 19, 2012, respondents’ attorney acknowledged that the claimant

did not wish to pursue the claim.  Respondents’ attorney further advised that

if the claimant did not take further action, he would be asking that the claim be

dismissed for lack of prosecution.  No further action was taken until April 18,

2013, at which time respondents’ attorney submitted a letter, together with a

Motion to Dismiss, as well as a Brief in Support of the Motion to Dismiss the

claim.  (Resp. Ex. A, pp.10-19)

Based upon respondents’ Motion, the claim was assigned to the

Adjudication Division on April 19, 2013, to consider respondents’ Motion.  On

April 22, 2013, a letter was sent to the claimant, again advising her of the

Motion to Dismiss filed by the respondents.  The claimant was granted twenty
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(20) days to respond to the Motion.  The claimant was further advised that

failure to respond could result in the dismissal of her claim.  The letter was

sent both First-Class mail, as well as Certified Mail.  The letter was received

as  reflected by return receipt showing a delivery on April 24, 2013.  (Resp.

Ex. A, p.20)(Com. Ex. 1)

At respondents’ request, and based upon the Arkansas Court of

Appeals decision in  Dillard  v. Benton County Sheriff’s Office, 87 Ark. App.

379, 192 S.W.3d 287 (2004), a hearing was scheduled on the Motion to

Dismiss.  Notice of the hearing was sent to both parties on May 14, 2013,

scheduling the claim for a hearing on June 10, 2013.  The subject of the

hearing was limited to respondents’ Motion to Dismiss.  The notice of the

hearing was received by the claimant as reflected by return receipt with a

delivery date of May 24, 2013.  (Resp. Ex. A, p.21)(Com. Ex. 2)

As noted above, respondents appeared at the hearing and renewed its

Motion to Dismiss the claim.  In view of the foregoing, I hereby make the

following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

2. On or about July 10, 2012, the claimant filed a claim for workers’
compensation benefits for an alleged injury on January 27, 2012.
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3. Respondents have controverted the claim in its entirety.

4. The claimant has failed to prosecute her claim.  This claim should be
dismissed pursuant to Ark. Code Ann. §11-9-702(a)(4). 

DISCUSSION

A review of the evidence shows that the claimant has had ample

opportunity to pursue this claim, but has failed to respond to written notices

and has failed to appear at the scheduled hearing.  There are two (2)

provisions addressing the dismissal of workers’ compensation claims:

Ark. Code Ann. §11-9-702(a)(4) states:

If within six (6) months after the filing of a claim for
compensation, no bona fide request for a hearing has been
made with respect to the claim, the claim may, upon motion and
after hearing, be dismissed without prejudice to the refiling of the
claim within the limitation periods  specified in sub-divisions (a)
& (c) of this section.

Commission Rule 099.13 provides:

The Commission may, in its discretion, postpone or reset
hearings at the instance of either party or on its own Motion.  No
case set for hearing shall be postponed except by approval of the
Commission or the Administrative Law Judge.

In the event neither party appears at the initial hearing, the case
may be dismissed by the Commission or Administrative Law
Judge, and such dismissal order will be come final unless an
appeal it timely taken therefrom, or a proper Motion to re-open
his file with the Commission within thirty (30) days from receipt
of the Order.
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Upon meritorious application to the Commission from either party
or an action pending before the Commission, requesting that the
claim be dismissed for want of prosecution, the Commission
may, upon reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

Although the record reflects that the claimant requested a hearing

and/or mediation conference following the filing of a Commission Form AR-C,

she subsequently advised the Commission that she did not wish to pursue the

claim.  Thereafter, respondents filed a Motion to Dismiss and requested a

hearing on the Motion.  A hearing was scheduled pursuant to Ark. Code Ann.

§11-9-702(a)(4).  The claimant failed to appear.  Accordingly, the within claim

is hereby dismissed without prejudice.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


