
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G105496

CELIA VILLA, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED APRIL 8, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville, Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On March 21, 2013, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on November 28, 2012, and a pre-

hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on June 27,

2011.

3.   The claimant suffered a compensable injury in the form of exposure to fumes

from a chlorine gas leak on June 27, 2011.

4.   The claimant was earning an average weekly wage of $369.00 which would

entitle her to compensation at the weekly rates of $246.00 for total disability benefits and

$185.00 for permanent partial disability benefits.

5.   Respondent has paid some benefits, including medical and temporary total

disability.
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At the pre-hearing conference the parties agreed to litigate the following issue:

1.   Claimant’s entitlement to additional medical treatment.

The claimant contends she is entitled to additional medical treatment as a result of

her compensable injury.

The respondent contends it accepted claimant’s June 27, 2011 injury as

compensable and has paid appropriate benefits.  Claimant was off work until she was

returned to work by her authorized treating physician effective July 2, 2011 and claimant

has continued to work for Tyson.  Claimant has consistently had negative chest x-rays and

her pulmonary function test on August 25, 2011 showed no sign of abnormality and was

within normal limits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on November 28, 2012, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.    Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable injury.  

FACTUAL BACKGROUND

The claimant moved to Northwest Arkansas from Chicago in 2004.  She has worked

for respondent on two separate occasions.  First, claimant worked at respondent’s Mexican

Original plant for approximately seven months beginning in September 2005.  Second,
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claimant began working at respondent’s Berry Street plant on November 15, 2010.  

On June 27, 2011, claimant and other employees at the Berry Street plant were

exposed to fumes resulting from a chlorine gas leak.  Claimant was taken by ambulance

to Washington Regional Medical Center that day and was diagnosed with chlorine gas

exposure; dyspnea/respiratory distress; and hypokalemia.  Claimant was hospitalized

overnight before she was released the next day.  At the time of her release claimant was

instructed to receive follow-up care from her primary care physician in five to seven days.

On June 29, 2011, claimant was sent by respondent for further evaluation from Dr.

Cooper.  Dr. Cooper’s report of that date indicates that he diagnosed claimant’s condition

as chest wall pain, headache, and dizziness.  He gave claimant an injection and

medications.  He also indicated that claimant could return to work as of July 2, 2011.  In

fact, claimant has continued to work for respondent since that time.

At the same time respondent was providing claimant treatment with Dr. Cooper,

claimant also sought medical treatment from Dr. Schemel.  Claimant’s daughter works for

Dr. Schemel as a nurse.  In a report dated July 1, 2011, Dr. Schemel diagnosed claimant’s

condition as chemical pneumonitis.  He prescribed claimant medication.

The medical records indicate that claimant continued to be evaluated and treated

by both Dr. Cooper and Dr. Schemel.  In addition, claimant also apparently was evaluated

by Staci Hopper, APN, in Dr. Jackson’s office on July 12, 2011.  Hopper also provided

claimant with medication.

In a report dated July 13, 2011, Dr. Cooper diagnosed claimant’s condition as

nausea, fatigue, fever, cough, and insomnia.  He went on to state: “I think these are mostly

psychosomatic secondary to her experience, she has anxiety and depression associated.”

Dr. Cooper went on to indicate that claimant should continue to work in a position with low

chlorine exposure.  Finally, on August 24, 2011, Dr. Cooper noted that claimant’s

symptoms were related to rhinitis caused by allergies, not to her chlorine exposure.  As a
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result, he released claimant at that time.  The next day claimant underwent a pulmonary

function test which was normal.

Since that time claimant has continued to seek medical treatment from various

physicians for various complaints including shortness of breath.  These treatments have

primarily consisted of medications and claimant has continued to work for the respondent.

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her compensable injury.  Respondent accepted claimant’s exposure to the

chlorine gas as a compensable injury and paid medical benefits through the date of Dr.

Cooper’s treatment on August 24, 2011, and the pulmonary function test on August 25,

2011.

ADJUDICATION

Claimant contends that she is entitled to additional medical treatment for her

compensable injury.  Specifically, claimant contends that she continues to suffer from

various symptoms including a shortness of breath resulting from the compensable

exposure to chlorine fumes.  A respondent is only required to provide medical services that

are reasonably necessary for treatment of a compensable injury.  A.C.A. §11-9-508(a).

What constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  White Consolidated Industries v. Gallaway, 74 Ark. App. 13, 45 S.W. 3d 396

(2001).  Furthermore, claimant has the burden of proving by a preponderance of the

evidence that medical treatment is reasonable and necessary.  Patchell v. Wal-Mart

Stores, Inc., 86 Ark. App. 230, 184 S.W. 3d 32 (2004).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet her burden of proof.

First, I believe it is important to note that even prior to the incident on June 27, 2011

claimant had been evaluated by Dr. Schemel for complaints of chest pain, fatigue, anxiety,
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and depression.  Dr. Schemel’s medical reports reflecting these complaints are dated April

4, 2011 and June 13, 2011.  

After her exposure to chlorine fumes, claimant was hospitalized overnight at

Washington Regional Medical Center.  The discharge summary from Washington Regional

indicates that 24 hours after her admission claimant denied having any symptoms of

shortness of breath or chest discomfort.  The report noted that claimant did suffer from a

mild sore throat but that was tolerable and was relieved with medication.  The report also

indicates that claimant’s cough had resolved.

As previously noted, claimant was released by Dr. Cooper as having reached

maximum medical improvement as of August 24, 2011.  Dr. Cooper opined on that date

that any additional problems was suffering were related to rhinitis caused by an allergy, not

her exposure to chlorine.

While it is true that claimant continued to seek medical treatment from various

physicians for various complaints subsequent to that date, I find that she has failed to

prove that these complaints are causally related to her original injury.  In a report of Dr.

Jackson dated June 22, 2012, he notes that claimant makes multiple somatic complaints.

Likewise, Dr. Schemel in a report dated August 3, 2012 indicated that claimant described

“vague symptoms” and he diagnosed her condition as somatic symptoms probably related

to anxiety.

Perhaps the most important evidence in this case is the objective tests which have

returned normal.  At the time of her hospitalization on June 27, 2011 a chest x-ray was

taken which was read as normal.  The following day at the time of her discharge from

Washington Regional a second chest x-ray was taken and it was also read as normal.

Since that time the claimant has undergone three additional chest x-rays on July 13, 2011;

October 13, 2011; and February 7, 2012.  All of those chest x-rays have returned normal.

Thus, claimant has undergone chest x-rays on five separate occasions and each time
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those x-rays have been read as normal.

In addition, claimant also underwent a pulmonary function test on August 25, 2011,

the day after she was released by Dr. Cooper.  That pulmonary function test was read as

normal.  In addition, Dr. Jackson also ordered a pulmonary function test on December 19,

2011 and that test was also read as normal.  In his report of June 22, 2012, Dr. Jackson

notes that claimant’s prior pulmonary tests have returned as normal.

Given the fact that objective tests in the form of chest x-rays have been read as

normal on five separate occasions and at least two pulmonary function tests have been

read as normal, I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to additional medical treatment for her

compensable injury.  While claimant is not required to offer objective medical evidence

establishing her need for additional medical treatment, the fact that all objective tests have

returned as normal is evidence which may be considered in determining whether claimant

has met her burden of proof.  The fact that all of these tests have returned normal in this

case is significant when one considers that evidence in light of the doctors’ descriptions of

claimant describing “vague symptoms” and multiple somatic complaints.  In short, claimant

has the burden of proving by a preponderance of the evidence that she is entitled to

additional medical treatment for her compensable injury.  Based upon the evidence

presented, I find that claimant has failed to meet that burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment for her compensable injury beyond that which has been

previously accepted and paid by the respondent.  Therefore, her claim for additional

medical benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $327.73.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


