
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F908292

MELISSA TUMBLESON, Employee  CLAIMANT

CLARKSVILLE SCHOOLS, Employer  RESPONDENT

ASBA RISK MANAGEMENT, Carrier RESPONDENT

OPINION FILED JANUARY 22, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by JAMES R. PATE, Attorney, Russellville, Arkansas.

Respondents represented by CURTIS L. NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On December 17, 2012, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on October 29, 2012, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on May 12,

2009.

3.   The claimant sustained a compensable injury to her neck and back on May 12,

2009.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Temporary total disability benefits from the date last paid through May 30, 2010.

2.   Permanent partial disability based on a 25% impairment rating to the body as

a whole and wage loss.
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3.   Unpaid medical.

4.   Attorney fee.   

The claimant contends she is entitled to temporary total disability benefits from the

date last paid through May 30, 2010, permanent partial disability benefits based on a 25%

impairment rating to the body as a whole and wage loss, unpaid medical, and a

controverted attorney fee. 

The respondents contend the claimant has been paid all benefits to which she is

entitled.  Based on the present medical evidence, the claimant has not been taken off work

and therefore is not entitled to any temporary total disability benefits.  Respondents

contend that the 25% impairment rating assigned by Dr. Kuykendall was not made

pursuant to the AMA Guides, Fourth Edition, and that the rating does not arise out of

claimant’s compensable injury.  Furthermore, respondents contend that the medical bills

submitted by claimant arise out of an unrelated motor vehicle accident on May 5, 2011, or

at least are not related to her compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 29, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits.

3.   Claimant has failed to prove by a preponderance of the evidence that the unpaid
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medical bills are causally related to her compensable injury.

4.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to permanent partial disability benefits in an amount equal to 5% to the

body as a whole.  This 5% constitutes the permanent impairment suffered by claimant as

a result of her compensable injury.

5.   Respondent has controverted claimant’s entitlement to permanent partial

disability benefits in an amount equal to 5% to the body as a whole.

FACTUAL BACKGROUND

The claimant is a 42-year-old woman who worked for the respondent as a school

bus driver.  Claimant drove the school bus for respondent on a regular route in both the

morning and afternoon and she also drove the bus for various extracurricular trips.  The

claimant suffered an admittedly compensable injury to her neck and back while working

for respondent on May 12, 2009.  On that date the claimant was driving her bus and was

in the process of parking it when she was struck from behind by another bus.  

Following her accident the claimant was evaluated at the Johnson Regional Medical

Center with complaints of neck pain, back pain, and headaches.  Claimant was diagnosed

as suffering a neck strain and was given medication.  Claimant also underwent a cervical

x-ray which was read as normal and she was released to return to work without

restrictions.  Thereafter, claimant came under the care of Dr. Fisher at the Clarksville

Medical Group.  Dr. Fisher diagnosed claimant’s condition as a mild cervical strain and a

low back strain.  He primarily treated claimant with medication and physical therapy.

When claimant’s condition did not improve, Dr. Fisher opined that claimant should be

evaluated by an orthopaedist.

Claimant was not evaluated by an orthopaedist but instead came under the care of

her family physician, Dr. Kuykendall.  Claimant’s first evaluation with Dr. Kuykendall
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occurred on November 24, 2009, at which time the claimant was complaining of neck and

back pain.  Dr. Kuykendall diagnosed claimant’s condition as lumbar back pain with

radiculopathy and he ordered an MRI scan of claimant’s lumbar spine.  The MRI scan was

performed on December 16, 2009 and revealed a small central disc herniation at the L4-5

level.  However, the scan revealed no nerve root compression.  Following that scan the

claimant was sent a form indicating that other than showing some wear and tear the MRI

scan was otherwise normal.  The medical records indicate that claimant continued to be

evaluated by Dr. Kuykendall and that his treatment primarily consisted of medication.  

The claimant was involved in a non-work related motor vehicle accident on March

5, 2011 when she was struck from behind by another vehicle while attempting to make a

turn.  Following this accident claimant was next evaluated by Dr. Kuykendall on March 9,

2011, at which time claimant indicated that her back pain had worsened.  Dr. Kuykendall

again provided claimant with medication.  

In a report dated April 27, 2011, Dr. Kuykendall noted that the claimant was

complaining of back pain with numbness in her legs and sharp pains in her hip.  He also

noted that claimant reported that her right leg had gone numb and that she had suffered

an accident on March 5.  Dr. Kuykendall ordered an MRI scan of claimant’s lumbar spine.

That MRI scan was performed on May 3, 2011, and was read as revealing a small midline

disc protrusion at the L4-5 level.  It also revealed a bulging disc at the L5-S1 level.  Since

that MRI scan claimant has continued to receive treatment from Dr. Kuykendall which has

consisted of medication and physical therapy.  

Claimant has filed this claim contending that she is entitled to temporary total

disability benefits, payment of unpaid medical bills, permanent partial disability benefits

based upon a 25% impairment rating, wage loss, and a controverted attorney fee.
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ADJUDICATION

TEMPORARY TOTAL DISABILITY.

Claimant contends that she is entitled to temporary total disability benefits from the

date last paid through May 30, 2010.  In order to be entitled to temporary total disability

benefits, claimant has the burden of proving by a preponderance of the evidence that she

remains within her healing period and that she suffers a total incapacity to earn wages.

Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613

S.W. 2d 392 (1981).  I find that claimant has failed to meet her burden of proving by a

preponderance of the evidence that she is entitled to any temporary total disability

benefits.

 Following her compensable injury on May 12, 2009, the claimant continued to work

for the respondent during the remainder of that school year during the month of May 2009.

Subsequently, claimant returned to work for respondent for the 2009-2010 school year and

again drove her bus on its regular route.  On August 9, 2010  claimant voluntarily resigned

from her employment with the respondent.  This date is obviously after the requested date

of May 30, 2010.  Having received her wages during this period of time, claimant is not

entitled to temporary total disability benefits.  Furthermore, I note that according to Dr.

Kuykendall’s deposition testimony that claimant would have reached the end of her healing

period by May 2010, one year after her injury; therefore, claimant would not be entitled to

any temporary total disability benefits subsequent to May 30, 2010.  Finally, I note that

claimant simply voluntarily terminated her employment with the respondent and according

to Dr. Kuykendall’s testimony he never took the claimant off work or gave her any

restrictions as far as what she should or should not be doing.

Given the foregoing evidence, I find that claimant has failed to meet her burden of

proving by a preponderance of the evidence that she is entitled to any temporary total
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disability benefits.

UNPAID MEDICAL.

Claimant contends that respondent is liable for various unpaid medical bills relating

to her compensable injury.  At the hearing claimant submitted an exhibit of unpaid medical

bills totaling $6, 601.93.  It is claimant’s contention that these medical bills are related to

the May 12, 2009 compensable injury.  After reviewing the evidence, I find that claimant

has failed to prove by a preponderance of the evidence that any of these medical bills are

causally related to the May 12, 2009 compensable injury as opposed to the second non-

work related motor vehicle accident of March 5, 2011, or some other condition.  As

previously noted, claimant had a non-work related motor vehicle accident on March 5,

2011.  After that accident the claimant filed a lawsuit for damages which was eventually

settled with claimant receiving approximately $13,000 or $14,000.00.  Claimant testified

that medical bills relating to the second motor vehicle accident were paid out of the

settlement proceeds and that the remaining medical bills totaling $6,601.93 are related to

her compensable work-related injury.

I find that claimant has failed to meet her burden of proof.  Many of the medical bills

submitted in this case have no supporting documentation indicating the condition for which

they were provided.  In fact, some of the medical bills are clearly related to the second

non-work related motor vehicle accident as opposed to claimant’s compensable injury.  For

instance, two of the medical bills listed are for Radiologists of Russellville and Medical

Reimbursement of America in amounts of $36.00 and $508.88.  The date of service for

both of those medical bills is March 5, 2011, the date of claimant’s second non-work

related motor vehicle accident.  Clearly, this medical treatment was provided for a non-

work related condition, not claimant’s compensable injury.  In addition, it appears that a

large portion of the unpaid medical bills involves treatment at the Johnson Regional

Medical Center on May 3, 2011 and July 18, 2011 in the amount of $4,853.50.  Claimant



7Tumbleson (F908292)

has offered no evidence indicating that this medical bill is causally related to her original

compensable injury.  In fact, on May 3, 2011 claimant underwent an MRI scan of her

lumbar spine as a result of complaints arising out of the second non-work related motor

vehicle accident on March 5, 2011.  In other words, claimant appears to be requesting that

respondent pay for the second MRI scan which was attributable to her non-work related

accident as opposed to her compensable injury.

In short, claimant has the burden of proving by a preponderance of the evidence

that the unpaid medical bills are causally related to her compensable injury.  I find that

claimant has failed to meet her burden of proof.

PERMANENT PARTIAL DISABILITY BENEFITS.

Claimant contends that she is entitled to permanent partial disability benefits in an

amount equal to 25% to the body as a whole based upon an impairment rating assigned

by Dr. Kuykendall as well as an additional amount for loss in wage earning capacity.  First,

claimant contends that she is entitled to permanent partial disability benefits based upon

a 25% impairment rating assigned by Dr. Kuykendall.  At his deposition Dr. Kuykendall

testified that he would assign claimant a 25% impairment rating based upon her

compensable back injury.  Dr. Kuykendall admitted at the time of his deposition that he had

not based his impairment rating on the Fourth Edition of the AMA Guides to Permanent

Impairment.  Dr. Kuykendall was subsequently provided a copy of the Fourth Edition of the

AMA Guides by claimant’s counsel.  By letter dated November 27, 2012, Dr. Kuykendall

again indicated that claimant would qualify for a 25% rating to the body as a whole as a

result of her compensable low back injury.  Dr. Kuykendall apparently based this rating on

Table 72 placing claimant in an impairment category V based upon radiculopathy and loss

of motion segment integrity.  However, according to Table 71 the proper category is to be

determined based upon various factors including electrodiagnostic evidence which might



8Tumbleson (F908292)

show such things as acute nerve root compromise.  In addition, there are also various

other factors such as guarding, loss of reflexes, atrophy, loss of bowel or bladder control,

and bladder studies which should be considered.  Dr. Kuykendall’s medical reports contain

no findings which would support placing claimant in DRE Impairment Category V.  Instead,

I find that claimant’s impairment rating is more appropriately determined by Table 75,

Section 2, which assigns a 5% rating to the lumbar spine for an unoperated on stable with

medically documented injury.  In assigning this impairment rating, I note that this

Commission frequently sees claimants who have undergone major lumbar surgery and

have not been assigned an impairment rating equaling 25% to the body as a whole.  This

claimant had a small disc herniation at the L4-5 level which has not resulted in surgery and

which according to the MRI scan is not impinging on a nerve root.  Accordingly, based

upon Table 75, Section 2, Paragraph B, I find that claimant is entitled to a permanent

physical impairment rating in an amount equal to 5% to the body as a whole as a result of

her compensable injury.

While claimant contends that the only evidence of record is Dr. Kuykendall’s

assignment of a 25% impairment rating, the Commission is not bound by Dr. Kuykendall’s

rating.  The Commission is authorized to determine which portions of the medical evidence

to credit and to translate the medical evidence into a finding of permanent impairment in

accordance with the AMA Guides (4th Ed. 1993).  See, Avaya v. Bryant, 82 Ark. App. 273,

105 S.W. 3d 811 (2003), citing Polk County v. Jones, 74 Ark. App. 159, 47 S.W. 3d 904

(2001).  The Commission may assess its own impairment rather than relying solely on its

determination of the validity of the rating assigned by a physician.  Id.

Claimant also contends that she is entitled to permanent partial disability benefits

based upon a loss in wage earning capacity as a result of her compensable injury.  In

considering claims for permanent partial disability benefits in excess of the percentage of

permanent physical impairment, the Commission may take into account various factors.
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These factors include the claimant’s age, education, work experience, and other matters

reasonably expected to affect her future earning capacity.  A.C.A. §11-9-522(b)(1).  After

reviewing the relevant wage loss facts in this case, I find that claimant has failed to prove

by a preponderance of the evidence that she has suffered any loss in wage earning

capacity as a result of her compensable injury.  As previously noted, claimant has suffered

a permanent physical impairment rating equal to 5% to the body as a whole as a result of

her compensable injury.  The claimant is a 42-year-old woman and no evidence was

presented with respect to claimant’s prior education.  With respect to this issue, I do note

that claimant is currently taking online classes in an effort to become a school teacher.

Claimant admitted testifying at her deposition in November 2012 that she hoped to

graduate online in April 2013.  Given this evidence, claimant obviously has the ability to

educate herself and use a computer.  I also note that claimant is currently home schooling

her two daughters.

Claimant’s prior jobs included work at Pine Bluff Sand & Gravel driving a 40-ton

dump truck and a job at Hanes in Clarksville putting boxes of pantyhose into a larger box

for shipping.  Significantly, I believe it should be noted that claimant voluntarily terminated

her employment with the respondent in August 2010.  Dr. Kuykendall testified that he

never took the claimant off work and that he did not give claimant any restrictions as far

as what she should or should not be doing.  While Dr. Kuykendall indicated that it would

be difficult for claimant to drive a school bus due to problems with sitting for long periods

of time, he did not place any other restrictions on the claimant’s ability to return to work.

Despite a lack of restrictions claimant has not looked for work for any employer since she

voluntarily resigned from respondent in August 2010.   A claimant’s lack of interest in

returning to work is an impediment to the Commission’s full assessment of a claimant’s

loss and is a factor to be considered.  City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W. 2d 946 (1984).
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In short, after consideration of the relevant wage loss factors in this case, I find that

claimant has failed to prove by a preponderance of the evidence that she has suffered a

loss in wage earning capacity as a result of her compensable injury.  Claimant was never

taken off work by her treating physician and she voluntarily terminated her employment

with respondent in August 2010.  Other than Dr. Kuykendall’s statement that it would be

difficult for claimant to sit for long periods of time, he has placed no restrictions on

claimant’s ability to return to work.  There is no evidence that claimant is limited to work

driving a school bus or a dump truck.  In fact, since the time of her injury the claimant has

taken various online courses in an effort to be licensed as a school teacher.  It is

claimant’s hope that she will be able to graduate with her online courses in April of 2013.

Claimant’s ability to further her education and obtain a school teaching certificate online

would indicate that she has skills which would enable her to become employed in the

future.

Accordingly, I find that claimant has failed to prove by a preponderance of the

evidence that she has suffered a loss in wage earning capacity as a result of her

compensable injury.

COMPENSATION RATE.

At the time of the pre-hearing conference the parties agreed to stipulate to a

compensation rate prior to the scheduled hearing.  At the time of the hearing the parties

had not yet agreed to a compensation rate, but did agree to submit an agreed

compensation rate within three weeks from the date of the hearing.  Subsequent to the

hearing respondent by way of letter dated January 7, 2013 submitted a proposed

compensation rate of $270.00 for total disability benefits and permanent partial disability

benefits in the amount of $203.00.  As of the date of this opinion claimant had not indicated

whether she agreed with the proposed rate of the respondent or whether she disagreed.
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Accordingly, no finding or stipulation has been entered with respect to claimant’s

compensation rate.

AWARD

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to temporary total disability benefits as a result of her compensable injury.  Claimant has

also failed to prove by a preponderance of the evidence that respondent is liable for

payment of unpaid medical bills associated with her compensable injury.  Claimant has met

her burden of proving by a preponderance of the evidence that she is entitled to

permanent partial disability benefits in an amount equal to 5% to the body as a whole.

This 5% is attributable to claimant’s permanent physical impairment rating.  Claimant has

failed to prove by a preponderance of the evidence that she has suffered a loss in wage

earning capacity as a result of her compensable injury.  Respondents have controverted

claimant’s entitlement to the 5% permanent physical impairment rating.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $461.75.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


