
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G203172

KYM TOCCI, Employee  CLAIMANT

UNIVERSITY OF ARKANSAS, Employer  RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION, Carrier RESPONDENT

OPINION FILED SEPTEMBER 18, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by CONRAD ODOM, Attorney, Fayetteville, Arkansas.

Respondents represented by RICHARD S. SMITH, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On August 22, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on June 26, 2013, and

a pre-hearing order was filed on June 27, 2013.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on April 6,

2012.

3.   The claimant sustained a compensable injury to her low back on April 6, 2012.

4.   The claimant was earning an average weekly wage of $406.00 which would

entitle her to compensation at the weekly rates of $271.00 for total disability and $203.00

for permanent partial disability benefits.
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5.   Respondent paid temporary total disability from April 7, 2012 through April 20,

2012 and temporary partial disability from April 21, 2012 through June 17, 2012.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to temporary partial disability benefits from June 19, 2012

through a date yet to be determined.

2.   Attorney fee.

The claimant contends that as a result of her compensable injury she was off work

under a doctor’s care and paid temporary total disability benefits until sometime in April

2012.  Claimant was restricted to a 5-hour work day and paid temporary partial disability

benefits through June 18, 2012.  Claimant remains on a 5-hour work restriction and is

entitled to temporary partial disability benefits from June 19, 2012 through a date yet to be

determined as well as a controverted attorney fee.  

The respondents contend claimant is not entitled to additional temporary total or

temporary partial disability benefits because she was released to return to work with

restrictions on April 16, 2012.  Dr. Belt’s letter of June 18, 2012 states claimant needs to

be on a 5-hour work day “Due to demands of her rehabilitation schedule...”  It appears

claimant is taking off work to receive treatment, rather than because she is unable to work

a full day.  It is unclear if claimant is going for physical therapy every day; it is noted that

the physical therapy service is open until 6:00 p.m. Monday through Friday.  Their report

of May 23, 2013 indicates claimant has attended two to three times per week for up to 1.5

hours at a time.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:
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FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on June 26, 2013, and contained in a pre-hearing order filed June 27, 2013, are

hereby accepted as fact.

2.   Claimant has met her burden of proving by a preponderance of the evidence

that she is entitled to temporary partial disability benefits beginning June 19, 2012 and

continuing through a date yet to be determined.  The claimant is entitled to receive 66 and

2/3's percent of the difference between her average weekly wage prior to the accident

($406.00) and her wage earning capacity after the injury based upon a five-hour work day.

3.   Respondent has controverted claimant’s entitlement to temporary partial

disability benefits.

FACTUAL BACKGROUND

The claimant is a 46-year-old woman who has an associate’s degree and is 20

credits away from a bachelor’s degree in forensic science.  Claimant began working for

respondent in June 2008 in its print shop division as a reproduction equipment operator.

Claimant suffered an admittedly compensable injury to her back on April 6, 2012

while moving envelope boxes from a pallet.  Claimant reported this injury to her supervisor

and was sent to the campus health center where she was evaluated by Dr. Belt.  Dr. Belt

diagnosed claimant’s condition as a low back sprain and prescribed claimant medication

and took her off work for a period of time.  Dr. Belt released claimant to return to work with

restrictions on April 16, 2012 and also referred claimant to Dr. Johnson, a chiropractic

physician.  The documentary evidence contains only one report from Dr. Johnson which

is dated April 18, 2012 and indicates that Dr. Johnson provided manipulation treatment and

indicated that it would take four to twelve weeks of care for claimant’s condition to resolve.

The claimant continued to receive medical care from Dr. Belt.  On April 18, 2012 Dr. Belt
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indicated that claimant should only work half days until further notice.  When claimant’s

condition did not improve, Dr. Belt ordered an MRI scan and referred claimant for physical

therapy at Trinity Rehabilitation.  It appears that claimant’s initial treatment at Trinity began

on May 29, 2012.  

When claimant’s condition did not improve with the physical therapy treatment, Dr.

Belt referred claimant for an orthopaedic consultation.  This orthopaedic consultation was

provided by Dr. Katz on August 7, 2012.  Dr. Katz diagnosed claimant’s condition as

lumbago and lumbar spondylosis and he indicated that claimant’s MRI scan revealed mild

stenosis and degenerative changes at L4-5.  Dr. Katz recommended treatment in the form

of a steroid injection at the L4-5 level.  

Medical records indicate that claimant was given an injection at some point by Dr.

Holt and he also renewed claimant’s prescription for physical therapy.  Medical records

from Trinity Rehab dated September 13, 2012 indicate that claimant previously received

therapy from May 29, 2012 through September 5, 2012.  A Trinity discharge report dated

January 2, 2013 indicates that the physical therapy prescribed by Dr. Holt began on

September 13, 2012 and was completed on November 20, 2012.  Furthermore, it appears

from a review of the records that after that round of physical therapy claimant continued

to undergo physical therapy based upon the recommendation of Dr. Katz.  In fact, the most

recent medical record is from Dr. Katz and is dated July 2, 2013.  Dr. Katz again indicates

that claimant’s condition is diagnosed as lumbago and lumbar spondylosis.  He also notes

that claimant is continuing with physical therapy which does help her condition.  It was his

opinion that claimant would not benefit from surgery.

Since the time Dr. Belt indicated that claimant should work only five hours per day

claimant has continued to work for respondent based upon that limitation.  Accordingly, she

has filed this claim contending that she is entitled to temporary partial disability benefits

based upon this limitation provided by Dr. Belt.
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ADJUDICATION

The injury to claimant’s low back is an unscheduled injury.  A claimant who suffers

an unscheduled injury is entitled to receive temporary total or temporary partial disability

benefits if they remain within their healing period and suffer either a total or partial

incapacity to earn wages.  Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here, I find that claimant has met her

burden of proving by a preponderance of the evidence that she is entitled to temporary

partial disability benefits.

First, I find that claimant remains within her healing period.  The medical records

indicate that claimant has continued to receive medical treatment from her treating

physicians.  In a report dated February 26, 2013, Dr. Katz indicated that claimant continues

to have back pain.  He also notes that claimant is continuing to improve with conservative

treatment and that she should continue with pain management and physical therapy.

Likewise, in a report dated March 6, 2013, Dr. Ennis, who was providing claimant pain

management treatment, indicated that she should continue with her current home/formal

physical therapy.  Finally, as previously noted, claimant was last evaluated by Dr. Katz on

July 2, 2013, and at that time it was his opinion that claimant should continue undergoing

physical therapy which was helping her condition.  Based upon this evidence, I find that

claimant remains within her healing period. 

I also find based upon the evidence presented that claimant suffers a partial

incapacity to earn wages based upon Dr. Belt’s opinion that claimant should only work five

hours per day.  The medical records indicate that Dr. Belt originally took claimant off work

completely for approximately ten days.  However, on April 16, 2012, he released claimant

to work eight hours per day, five days per week, with a 20-pound lifting restriction.  The

medical records subsequent to that date indicate that at some point claimant requested a

return to work note limiting her to working only four to five hours and Dr. Belt provided a
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note to that effect.  In fact, claimant testified at the hearing that she was paid temporary

partial disability benefits by the respondent until June 18, 2012.  Respondent has not paid

any temporary partial disability benefits since that date.  Respondent’s contention that

claimant is not entitled to temporary partial disability benefits is based in part upon their

contention that Dr. Belt’s limitation of five hour work days is based upon claimant’s need

to go to rehabilitation and not on her inability to work.  Specifically, it is respondent’s

contention that even though claimant might need to take three hours off work for

rehabilitation of her compensable injury, respondent is not liable for payment of benefits

for that time missed.

First, I note that there has been little discussion by the Commission and the courts

relating to whether a claimant is entitled to temporary total or temporary partial disability

benefits while undergoing physical therapy or medical treatment.  In Crow v. Costello, Full

Commission Opinion filed February 1, 1994 (Claim Numbers E119908 and E119909), the

Commission affirmed a decision by an administrative law judge finding that the claimant

had suffered a compensable injury and awarding temporary total disability benefits.  The

claimant’s job duties required him to travel with the company which moved from one

location to another.  The administrative law judge found that claimant was entitled to

temporary total disability benefits from October 2, 1991 through May 21, 1992, excluding

days in October when claimant actually worked for his employer.  In affirming this decision,

the Commission noted that while claimant had worked for his employer during a period of

time in 1991 when the job site was in Pine Bluff, claimant did not travel with his employer

to the next job in South Carolina.  In this discussion the Commission stated:

However, while working in Pine Bluff, claimant missed
some work in order to receive treatment for the compen-
sable injury.  Claimant would obviously be entitled to
temporary total disability benefits during these absences.

Thus, in that particular case, claimant was unable to perform his job which was
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located in another state due to his need to stay in Pine Bluff to receive medical treatment.

As a result, claimant was awarded temporary total disability benefits.  In the present case,

claimant had returned to work for the respondent but she has undergone extensive

physical therapy which continues to be recommended by her treating physicians.  

Thus, even if one were only to consider claimant’s need for physical therapy, I

believe that the Commission’s decision in Crow indicates that claimant would be entitled

to temporary partial disability benefits since it is necessary for her to miss work in order for

her to receive the physical therapy treatments.  In other words, claimant suffered a partial

incapacity due to her need to receive treatment.

More importantly, while Dr. Belt originally indicated that claimant’s need to work five-

hour days was due to the demands of her rehabilitation schedule, I find Dr. Belt’s report

of June 28, 2012 to be significant.  On that date claimant returned to see Dr. Belt with pain

in her low back and buttocks.  At this point in time the treatment provided to the claimant

had not helped her condition.  As a result, Dr. Belt on that date referred claimant for an

orthopaedic consultation.  This consultation was eventually performed by Dr. Katz.  More

importantly, on that same date, Dr. Belt completed an off-work slip contained on Page 38

of claimant’s exhibit indicating that claimant should work five-hour days beginning June 18,

2012 “UNTIL FURTHER NOTICE.”  Dr. Belt did not indicate that this limitation was based

solely on claimant’s need for physical therapy.  Instead, he indicated that claimant should

only work five-hour days until further notice.  A review of the medical record fails to indicate

any change in this limitation by Dr. Belt or any other treating physician.  When one

considers that claimant’s condition on June 28, 2012 was significantly different enough for

Dr. Belt to refer claimant for an orthopaedic consultation, I find that his work slip limiting

claimant to only five hours of work per day is significant, credible, and entitled to great

weight.  

Accordingly, for the foregoing reasons, I find that claimant is entitled to temporary
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partial disability benefits beginning June 19, 2012 and continuing through a date yet to be

determined.  Based upon the medical evidence, claimant remains within her healing period

and continues to undergo treatment as recommended by Dr. Katz.  On June 28, 2012, Dr.

Belt, the treating physician chosen by the respondent, indicated that claimant should only

work five-hour days until further notice.  While Dr. Belt had previously indicated that this

was due to claimant’s need to undergo physical therapy, no such qualification is contained

in his note of that date.  Furthermore, as previously noted, the Commission has indicated

that a claimant would be entitled to disability benefits for the period of time they are

undergoing physical therapy treatment.

Accordingly, I find that claimant is entitled to temporary partial disability benefits

beginning June 19, 2012 and continuing through a date yet to be determined.  Claimant

is entitled to benefits in an amount equal to 66 and 2/3's percent of the difference between

the stipulated average weekly wage of $406.00 and her average weekly wage beginning

on June 19, 2012 and continuing through a date yet to be determined.

AWARD

Claimant has met her burden of proving by a preponderance of the evidence that

she is entitled to temporary partial disability benefits beginning June 19, 2012 and

continuing through a date yet to be determined.  Respondent has controverted claimant’s

entitlement to temporary partial disability benefits.

Pursuant to A.C.A. §11-9-715(a)(1)(B), claimant’s attorney is entitled to an attorney

fee in the amount of 25% of the compensation for indemnity benefits payable to the

claimant.   Thus, claimant’s attorney is entitled to a 25% attorney fee based upon the

indemnity benefits awarded.   This fee is to be paid one-half by the carrier and one-half by

the claimant.  

The respondents are ordered to pay the court reporter’s charges for preparing the
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hearing transcript in the amount of $360.43.

IT IS SO ORDERED.

                                                                             
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


