
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  D414552

DAVID TEDFORD, Employee  CLAIMANT

PIGGLY WIGGLY GROCERY STORES, Employer  RESPONDENT

NORTHWESTERN NATIONAL INSURANCE CO., Carrier RESPONDENT

OPINION FILED JANUARY 8, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Fort Smith,
Sebastian County, Arkansas.

Claimant appearing pro se.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On December 10, 2012, the above captioned claim came on for a hearing at Fort

Smith, Arkansas.   A pre-hearing conference was conducted on October 17, 2012, and a

pre-hearing order was filed on that same date.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The prior opinions of February 22, 1989 and November 20, 2991 are final.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to a stimulator.

2.   Claimant’s’ entitlement to medical treatment for his foot.

The claimant contends he is entitled to a pain stimulator as recommended by his

treating physician.  He also requests payment of medical for his foot.

The respondents deny that a pain stimulator is reasonably necessary treatment for
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claimant’s work-related injury.  Respondents further contend that the requested medical

for claimant’s foot is not the result of his compensable injury.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on October 17, 2012, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to additional medical treatment in the form of a spinal cord stimulator

trial/placement as recommended by Dr. Garlapati.

3.  Claimant has failed to prove by a preponderance of the evidence that he is

entitled to medical treatment for his left foot as a result of his compensable injury.   

FACTUAL BACKGROUND

The claimant suffered an admittedly compensable injury to his lumbar spine on

October 15, 1984.  On that date the claimant twisted his back while unloading boxes of

chicken from a truck.  On the date of injury claimant sought medical treatment from his

family physician, Dr. Teeter, who diagnosed claimant’s condition as acute lumbar strain

and right hip contusion.

After claimant continued to have complaints with conservative treatment he came

under the care of Dr. Austin Grimes who performed an anterior lumbar spine fusion

surgery on April 8, 1986.  The medical records indicate that following that surgery the
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claimant continued to have chronic complaints of low back pain.  Dr. Grimes opined that

claimant had reached maximum medical improvement and assigned a permanent physical

impairment rating in an amount equal to 15% to the body as a whole on August 25, 2007.

Even after that date the claimant continued to have complaints of low back pain and his

treatment has primarily included narcotic pain medication and treatment with pain

specialists, Drs. Boop and Garlapati.  

In a report dated April 15, 2011, Dr. Garlapati recommended that claimant undergo

a spinal cord stimulator trial/permanent placement.  Respondent has denied liability for the

spinal cord stimulator.  As a result, claimant has filed this claim requesting additional

medical treatment in the form of the spinal cord stimulator as well as medical treatment for

his left foot which he contends he also injured at the time of the accident on October 15,

1984.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that

medical treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W. 3d 32 (2004).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has met his

burden of proving by a preponderance of the evidence that he is entitled to a spinal cord

stimulator trial/placement as recommended by Dr. Garlapati.

As previously noted, this claimant underwent surgery in April 1986.  Since the time

of that surgery the claimant has continued to have complaints of low back pain.  In fact, it

is the opinion of two physicians that claimant’s spinal fusion was a failure.  In a note dated

July 1, 2004, Dr. Cathey, neurosurgeon, indicated that he would agree with Dr. Wilson that

claimant appears to be a victim of a failed spinal fusion at the L5-S1 level.  

Claimant’s treatment for his continued low back pain has consisted primarily of
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narcotic pain medication.  Claimant’s primary treating physician for his chronic pain has

been Dr. Garlapati at the Arkansas Pain Centers in North Little Rock.  In a report dated

April 15, 2011, Dr. Garlapati recommended that claimant undergo a spinal cord stimulator

trial/placement procedure.  He noted that claimant had been diagnosed with chronic low

back pain secondary to radicular pain associated with post-laminectomy syndrome at the

L5-S1 level.  He also noted that other treatment modalities, including medication, had

been tried and had proven unsuccessful.   Dr. Garlapati went on to note that other options

were not only costly but more likely to be ineffective.  He noted that a spinal cord stimulator

had been proven to be clinically effective and would offer several advantages for the

claimant; including possible discontinuation of the use of narcotic pain medication.

In response to Dr. Garlapati’s opinion respondent had the claimant evaluated by Dr.

Adametz, neurosurgeon.  In a report dated December 2, 2011, Dr. Adametz agreed that

a trial would be reasonable.

I explained to him about the possibility of a dorsal
column stimulator.  If he ever wanted to try one and
it showed excellent pain relief, then there is a chance
it could reduce his narcotic usage.  In my experience,
dorsal column stimulators have been fairly effective
for radicular type pain, but only marginally effective
at best for chronic low back pain.  I explained that to
him as well as the fact that at best, he would probably
be able just to reduce his pain medications.  I think a
trial would probably be reasonable if he wanted to
pursue that.  I would only recommend implantation
if he really had an extremely successful trial, however,
because there is some placebo effect even to the
trial.  (Emphasis added.)

The documentary evidence contains a subsequent note from Dr. Adametz which

would appear to contradict his prior opinion that a trial would be reasonable.  In a report

dated January 31, 2012, Dr. Adametz states: “As far as his spinal cord stimulator goes, I

think it would be unlikely to be beneficial.”   It is unclear from a review of Dr. Adametz’s

report whether he is actually indicating that the spinal cord stimulator would not be
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beneficial with regard to claimant’s pain or with regard to the medications he was having

to take for stomach and constipation problems.  The note indicates that Dr. Adametz is

discussing claimant’s medications including stomach medicine and he indicates that it is

his belief that all of the medications given to claimant are related to claimant’s back

problem.  After Dr. Adametz states that the spinal cord stimulator would be unlikely to be

beneficial he goes on to state:

It actually does not have any medication in it, so it
would not aggravate his constipation.  If it was more
successful than I would expect, then naturally it
would release his oral narcotic medications.

Dr. Adametz goes on to indicate that he would treat claimant with medications and

intermittent injections or therapy.  

I find that the opinion of Dr. Garlapati is entitled to greater weight than the opinion

of Dr. Adametz.  First, Dr. Garlapati has been the claimant’s primary treating physician for

his pain and is familiar with the unsuccessful attempts to control claimant’s pain with

narcotic pain medication.  As a result, he has recommended a spinal cord stimulator.  The

rationale behind this recommendation is set forth in his letter of April 15, 2011.

Furthermore, Dr. Adametz originally indicated that a trial spinal cord stimulator was

reasonable in his report of December 2, 2011.  It is unclear from a review of Dr. Adametz’s

report of January 31, 2012 if he has changed his mind or whether he is simply stating that

the stimulator would not be beneficial with regard to controlling claimant’s stomach and

constipation problems.  To the extent Dr. Adametz’s report of that date could be read as

indicating that he is no longer in agreement that a stimulator trial would be beneficial, I

note that Dr. Adametz has offered no explanation for his change in opinion.

Accordingly, based upon the opinion of Dr. Garlapati which I find to be credible and

entitled to great weight, I find that claimant is entitled to additional medical treatment in the

form of a spinal cord stimulator trial/permanent placement.
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The second issue for consideration involves claimant’s contention that he is entitled

to medical treatment for his left foot.  Claimant testified at the hearing that the accident in

October 1984  was caused when his left foot broke through a pallet causing him to twist

his back.  Claimant testified that at the time of the injury he had pain in his left foot and that

he reported that left foot pain to Dr. Teeter as well as other treating physicians throughout

the course of his treatment.   Respondent has not accepted as compensable an injury to

the claimant’s left foot.  Therefore, claimant has the burden of proving by a preponderance

of the evidence that he suffered a compensable injury to his left foot as a result of the

accident on October 15, 1984.

After my review of the record, I find that claimant has failed to meet that burden of

proof.  First, I note that a review of the medical records submitted at the hearing fails to

mention any complaints of pain in the left foot following claimant’s accident.  As previously

noted, claimant sought medical treatment from his family physician, Dr. Teeter, on October

15, 1984.  Dr. Teeter’s medical report contains no mention of foot pain or an injury to the

left foot.  Likewise, subsequent medical reports from claimant’s treating physician also fail

to mention any complaints of left foot pain or an injury to the left foot.  In fact, complaints

involving claimant’s left foot are not contained in the medical records until 2012, some 28

years after the compensable injury.  Accordingly, based upon the evidence of record, I find

that claimant has failed to prove by a preponderance of the evidence that he suffered a

compensable injury to the left foot at the time of the accident in October 1984.  Therefore,

claimant is not entitled to medical treatment for his left foot.

AWARD

Claimant has met his burden of proving by a preponderance of the evidence that

he is entitled to a spinal cord stimulator trial/permanent placement as recommended by Dr.

Garlapati.  Claimant has failed to prove by a preponderance of the evidence that he is
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entitled to medical treatment for a compensable injury to his left foot.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $197.75.

IT IS SO ORDERED.

                                                                          
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


