
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G207916

CLIFFORD SWARTHOUT, Employee  CLAIMANT

TYSON POULTRY, INC., Self-Insured Employer  RESPONDENT

OPINION FILED NOVEMBER 20, 2013

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MARK J. FREEMAN, Attorney, Fayetteville, Arkansas.

Respondent represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On October 24, 2013, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 9, 2013,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on September

12, 2012.

3.   The claimant sustained a compensable injury to his right ankle on September

12, 2012.

4.   Claimant earned wages sufficient to entitle him to compensation at the weekly

rates of $275.00 for total disability benefits and $206.00 for permanent partial disability

benefits.

5.   Respondent accepted claimant’s injury as compensable and paid medical
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expenses, temporary total disability benefits, and permanent partial disability based on a

7% impairment rating to the right ankle.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of blood clot.

Subsequent to the pre-hearing conference the claimant also raised as an issue his

entitlement to temporary total disability benefits for the periods of July 12, 2013 through

August 12, 2013, and from September 2, 2013 through a date yet to be determined.

The claimant contends he is entitled to reasonable and necessary medical treatment

and temporary total disability benefits for a blood clot associated with his compensable

injury to his ankle.  He also requests payment of temporary total disability benefits.

The respondent contends that claimant’s DVT is not causally related to his

compensable injury and further denies any liability therefore.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 9, 2013, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that his deep

vein thrombosis is a compensable consequence of his compensable right ankle injury.   

FACTUAL BACKGROUND

The claimant is a 41-year-old man with an eleventh grade education who began
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working for respondent on November 15, 2010.  Claimant suffered an admittedly

compensable injury to his right ankle on September 12, 2012.  On that date the claimant

slipped on a wet plate on the respondent’s shipping dock which resulted in a fracture to his

right ankle.

Claimant was initially seen at North Arkansas Regional Medical Center in Harrison

where he was diagnosed with a right ankle fracture/dislocation.  Claimant’s ankle was

placed in a splint and he was transferred to Springfield, Missouri where he underwent

surgery on September 13, 2012 to repair what was postoperatively diagnosed as a closed

trimalleolar fracture dislocation of the right ankle.  This surgical procedure was performed

by Dr. Scott McMurray, orthopaedic surgeon.  Claimant was discharged from the hospital

on September 14, 2012.  

Claimant’s initial follow-up visit with Dr. McMurray occurred on September 28, 2012.

At that time Dr. McMurray placed claimant in a short leg cast and indicated that claimant

could return to sedentary work.  Claimant was to be non-weight bearing, he was to have

the ability to elevate his ankle above his heart as needed, and he was to use crutches and

engage in no driving.

On October 26, 2012, claimant returned to Dr. McMurray who ordered physical

therapy and also continued claimant’s sedentary work status.  Dr. McMurray also noted

that claimant may progress to partial weight bearing as tolerated with the use of a walker

boot.  

On December 7, 2012, Dr. McMurray indicated that claimant should continue his

physical therapy program.  He also indicated that claimant could resume regular duty work

as long as he had the ability to sit as much as possible beginning the next week.  Dr.

McMurray opined that one month later claimant may resume regular duty work without

restriction.

On January 22, 2013, Dr. McMurray noted that claimant had a functional range of
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motion and he released claimant to regular work duty.  Dr. McMurray indicated that he

would not see the claimant again unless claimant had additional problems.

On February 14, 2013, claimant was evaluated by Dr. Sidani at the Arkansas

Orthopaedics and Sports Medicine Clinic in Harrison.  The evaluation by Dr. Sidani was

for the purpose of assigning an impairment rating.  Dr. Sidani opined that claimant had

reached maximum medical improvement and assigned claimant a rating equal to 7% to the

lower extremity or 3% to the body as a whole.  Dr. Sidani also indicated that claimant had

no permanent restrictions.

Claimant returned to Dr. McMurray on July 9, 2013 with complaints of swelling and

tingling in his foot and ankle.  Dr. McMurray noted that claimant had not been wearing his

compressive stockings in the last few months because they caused fluid to move up his

leg.  According to claimant his leg would swell above the stockings in the knee/distal thigh

region.  Dr. McMurray recommended that claimant wear compressive stockings to reduce

the swelling during the day and he also ordered a venous Doppler to rule out thrombosis.

The Doppler examination revealed deep venous thrombosis involving the claimant’s

right popliteal vein.  In a report dated July 12, 2013, Dr. McMurray opined that the deep

vein thrombosis was not causally related to claimant’s right ankle injury and recommended

that he seek treatment from his primary care physician or emergency provider.

Subsequent to that visit with Dr. McMurray claimant was evaluated by Dr. Horton,

his family physician.  Dr. Horton in a report dated July 15 opined that the thrombosis was

causally related to claimant’s ankle injury and he has continued to provide treatment to

claimant in the form of therapy and medication.

Claimant has filed this claim contending that his deep vein thrombosis is causally

related to his compensable right ankle injury.  He seeks payment of medical treatment as

well as periods of temporary total disability benefits.
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ADJUDICATION

Claimant contends that his deep vein thrombosis is a compensable consequence

of his right ankle injury.  Claimant has the burden of proving by a preponderance of the

evidence that he suffered a “compensable consequence” pursuant to all of the statutory

elements of compensability.  Atchison v. John P. Marinoni Construction Company, Full

Commission Opinion filed September 19, 2001 (E616344).  If an injury is compensable,

then every natural consequence of that injury is also compensable.  Martin Charcoal, Inc.

v. Britt, 102 Ark. App. 252, 284 S.W. 3d 91 (2008). citing Air Compressor Equipment v.

Sward, 69 Ark. App. 162, 11 S.W. 3d 1 (2000).  

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has failed to meet his burden of proving by a

preponderance of the evidence that his deep vein thrombosis is a compensable

consequence of his right ankle injury.

In support of his contention, claimant testified that he has had swelling in his leg on

a daily basis since the time of his injury.  He also testified that he noticed that his leg will

occasionally fill with fluid.  For instance, if he crosses his legs and then stands up he noted

that there would be an indentation in his leg for approximately one hour.  Claimant also

testified that on occasion his leg was red and discolored.  Claimant’s testimony regarding

the swelling, discoloration, and fluid retention was corroborated by his fiancé, Shirley

Crisco.  

Claimant also relies upon the opinion of Dr. Horton with respect to a causal

connection between his deep vein thrombosis and his right ankle injury.  In his report dated

July 15, 2013, Dr. Horton stated:

The development of this thrombosis is going to be
related to his previous injury because he has had
swelling ever since he had his surgery and open
reduction and internal fixation of his fracture of his
ankle from last September, so he has a hard time
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keeping the swelling down during the day and he
sits a lot.

In contrast to the opinion of Dr. Horton is the opinion of Dr. McMurray.  After

receiving the results from the Doppler examination revealing deep vein thrombosis, Dr.

McMurray in his report of July 12, 2013 gave the following opinion with respect to

causation:

This does not appear, in my opinion, to be secondary
to the patient’s previous injury involving his right
ankle in September of 2012.  I have recommended
that the patient undergo immediate evaluation and
treatment for thromboembolic disease by his primary
care physician or emergency room provider if the
primary care physician is unavailable today.

Thus, there are conflicting medical opinions between Dr. McMurray and Dr. Horton

with respect to whether a causal connection exists between the claimant’s thrombosis and

his right ankle injury.  The Commission has the duty to weigh the medical evidence and if

it is conflicting, the resolution is a question of fact for the Commission.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W. 3d 878 (2002).  

Based upon the totality of the evidence, I find that the opinion of Dr. McMurray is

entitled to greater weight than the opinion of Dr. Horton.  First and foremost, Dr. McMurray

is an orthopaedic surgeon while Dr. Horton is a primary care physician.  In addition, Dr.

McMurray performed the surgical procedure on the claimant’s right ankle and treated him

until he was released in January 2013.  Dr. McMurray had the opportunity to evaluate the

claimant both during the treatment of his right ankle as well as after the development of the

thrombosis.  As the physician who performed surgery, Dr. McMurray should be in the best

position to determine whether the thrombosis was causally related to the original injury.

On the other hand, claimant was not evaluated by Dr. Horton until July 15, 2013 after Dr.

McMurray had already performed the surgical procedure.  Since Dr. McMurray is an
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orthopaedic surgeon who performed the surgery on claimant’s right ankle and treated him

for that condition until his release, I find that his opinion with regard to causation is entitled

to greater weight than the opinion of Dr. Horton.

Accordingly, based upon Dr. McMurray’s opinion that the claimant’s thrombosis is

not secondary to claimant’s right ankle injury, I find that claimant has failed to meet his

burden of proving by a preponderance of the evidence that the thrombosis is a

compensable consequence of claimant’s compensable right ankle injury.  Therefore,

claimant would not be entitled to medical treatment or temporary total disability benefits for

that condition.

ORDER

Claimant has failed to prove by a preponderance of the evidence that the deep vein

thrombosis is a compensable consequence of his right ankle injury.  Therefore, his claim

for compensation benefits relating to that condition is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $407.08.

IT IS SO ORDERED.

                                                                               
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


