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STATEMENT OF THE CASE

On October 23, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on May 1, 2012, and

an amended pre hearing order filed on May 11, 2012.  A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1 and

with modification without an objection is made part of the record.

As a result of the pre hearing conference and prior to the hearing

on October 23, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The relationship of employee-employer-carrier existed

between the parties on March 11, 2009 and February 15,

2010.
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3. The claimant sustained a compensable injury on March 11,

2009 to his right shoulder/left hand and on February 15,

2010 to his right hand.

4. The appropriate weekly compensation rates are $550.00 for

total disability and $413.00 for permanent partial

disability.

5. The claimant’s healing period is in dispute.

6. There is no dispute over temporary disability benefits

through August 15, 2011.

7. The respondents have accepted liability for and have paid

permanent partial disability benefits for a permanent

physical impairment of 2 percent to the shoulder and nine

weeks have been paid.

By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on October 23, 2012 the

parties agreed to the following issues to be litigated:

1. The claimant’s entitlement to temporary total disability

benefits from September 23, 2011 to a date yet to be

determined.

2. Claimant’s entitlement to medical expenses and treatment

recommended by Dr. Kelly and Dr. Blankenship related to

neck injury, if a neck injury is found to be compensable.

3. Claimant’s entitlement to additional medical treatment

recommended by Dr. Blankenship and Dr. Kelly related to

right shoulder.
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4. Claimant’s entitlement to medical treatment recommended

by Dr. Kelly related to the right hand.

5. Claimant’s entitlement to additional medical treatment

recommended by Dr. Blankenship related to his lower back,

if the low back is found to be compensable.

6. Attorney’s fees.

The claimant contends that he is entitled to temporary total

disability, as a result of the claimant’s compensable injuries;

reasonable and necessary medical expenses and treatment; and

attorneys’ fees in connection with his compensable injuries on or

about March 11, 2009 and/or February 5 [sic] 2010.  The claimant

contends that he had legitimate concerns about undergoing an FCE

due to continuing medical conditions with his hands and low back.

Additionally, the claimant contends that he is still in a healing

period because of additional medical treatment recommended and has

not had necessary treatment. Therefore, he is entitled to TTD until

he reaches MMI.

The respondent contends that: 

“1. All benefits to which the claimant is
entitled as a result of the right
shoulder surgery on March 4, 2010, have
been paid and have not been controverted.
Additionally, the respondent contends
that no physician has taken the claimant
off work.  Therefore, he is not entitled
to TTD for any injuries.

2. The claimant is not entitled to any
additional benefits.

3. The claimant has reached his maximum
medical improvement as a result of the
injury on March 11, 2009.
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4. The claimant has been released to return
to work at full duty with no
restrictions.

5. The claimant is limited to the two
percent (2%) anatomical impairment rating
and is not entitled to any wage loss
disability.

6. The claimant did not sustain a
compensable injury to his neck while
employed by the respondent employer on or
about March 11, 2009.

7. The respondents hereby deny and
controvert any claims relating to an
alleged neck injury.

8. The claimant did not timely file and
report an injury to his neck as a result
of the accident of March 11, 2009.

9. In the alternative, if it is determined,
the claimant is entitled to additional
benefits, the respondents hereby request
a setoff for all benefits paid by the
claimant’s group health carrier, all
short term disability benefits received
by the claimant, all long term disability
benefits received by the claimant, and
all unemployment benefits received by the
claimant.

10. The respondents have paid temporary total
disability from August 15, 2011 to
September 23, 2011.

11. The respondents also contend that the
claimant is not entitled to TTD or
medical benefits because he has refused
an FCE.

12. The respondents contend that the claimant
suffered from pre-existing conditions, is
at MMI for compensable injuries sustained
and is as good as he is going to get
because of pre-existing conditions.”

The stipulations agreed to by the parties at the pre hearing

conference on October 23, 2012 and contained in the amended pre
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hearing order filed on May 11, 2012, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters property before the Commission and

having had the opportunity to hear the testimony and observe the

witness and their demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 39-year-old male who had previously worked

for the respondent.  The claimant worked as a floor hand for nine

months.  He stated that he could do the job and was in good

physical shape(Record, p. 27-28).  He stated that prior to his

first injury, he had some low back pain.  He stated that his low

back bothered him now and then.  He added that he was told that he

needed to strengthen his lower back.  He stated that prior to any

injury, he had injections in his lower back(Record, p. 29).  He

stated that he was also taking medicine for pain.  The claimant

testified that he did not have trouble doing his job with the lower

back pain(Record, p. 29-30).  The claimant stated that he was

promoted to derrick hand.  He stated that he swung a hammer, mixed

mud and worked with fifty and eighty pound sacks of gel and

bar(Record, p. 30).  He stated that the derrick was about two

flights of stairs off the ground.  He stated that the work required

him to use every muscle that he had.  He added that he was pushing

and pulling, lifting, jerking, spinning, turning, and tying(Record,

p. 32).  He stated that he used a pick ax and bar to dig a ditch

around the rig.  The claimant testified that he was able to

tolerate the job as a floor hand and a derrick hand.  He added that
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he did not have any problems with his shoulders or neck while he

was working as a floor hand or derrick hand(Record, p. 33).  The

claimant stated that he had no injuries at the time he became a

derrick hand.  He added that he did not work long as a derrick hand

before he was injured(Record, p. 34).  The claimant was injured on

March 11, 2009, when a sledgehammer handle caught his left hand and

“sucked it between the derrick leg and another piece of iron.”  He

was also hit in the right collar bone area by a handrail that

knocked him off his feet(Record, p. 36, 37).  The claimant stated

that as he fell, he caught himself with his right arm (Record, p.

38).  He added that once he got to the ground, his focus was on the

missing skin from his left hand.  The claimant stated that he went

home and was advised to come into the office the next

morning(Record, p. 40).  He added that he went into the office the

next morning.  He then saw Dr. Holder. The claimant stated that he

was put on light duty, worked half of the next day and took off.

He added that he took a vacation already planned and went to

Utah(Record, p. 42).  The claimant stated that he took seven days

off. The claimant stated that the day after his accident he

reported the injury.  He stated that he came back to work after his

vacation on the next Monday.  The claimant stated that he told Dr.

Holder that his shoulder was hurting up into his neck.  Dr.

Holder’s notes from March 12, 2009 reflect that the claimant told

him he had pain in his shoulder up into his neck.  The doctor noted

a full range of motion for the claimant’s neck(Claimant’s Exhibit

No. 1 p. 23).  The record reflects an impression of right shoulder
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strain with sternoclavicular strain(Claimant’s Exhibit No. 1 p.

24).  Dr. Holder also noted that the claimant was on Lorcet for

chronic low back pain(Claimant’s Exhibit No. 1 p. 23).   

 He stated that he saw Dr. Holder a few more times before

being referred to a specialist(Record, p. 43).  The claimant

testified that the additional times that he saw Dr. Holder, it was

for his shoulder, neck and low back.  He added “The left hand was

–it was completely fine compared to everything else” (Record, p.

43).

The claimant continued that he was referred to Dr. Harp for

shoulder surgery(Record, p. 43).  The claimant stated that he saw

Dr. Harp in September of 2009(Record, p. 44).  The claimant’s

records reflect that he continued to have shoulder pain  in 2009.

In July of 2009, the claimant listed his shoulder as the reason for

seeing a doctor and noted that he had a history of back

problems(Claimant’s Exhibit No. 1 p. 38).   In September of 2009,

an MRI revealed a SLAP tear(Claimant’s Exhibit No. 1 p. 43).  An

MRI of the neck was not performed.  Dr. Harp noted that the

claimant could return to work on September 2, 2009.  Even though

the claimant had pain, he took medication and continued to work.

He stated that he asked Dr. Harp to put off the surgery.  The

claimant stated that he did not miss any significant amount of time

from work.  He added that he did his job as a derrick hand, but he

had a substantial amount of pain(Record, p. 46).  He stated that

during this time his neck muscles burned.  He added that they

burned while he was driving to work and he had to take additional
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pain medication once at work.  He stated that he felt he was less

than normal(Record, p. 46).  The claimant stated that he had

problems with his whole right side.  He stated, “Any time I went to

jerk them elevators open, it felt like I was getting stabbed.”  He

added that his shoulder would come out of place and his lower back

would hurt.  The claimant continued that he took medication, but it

did not get rid of the pain; just made it tolerable.  He added that

he got through his work.  He added that he wanted to finish paying

“things off” and did not want to lose his job.   The claimant was

approved for surgery on his right shoulder to take place on March

4, 2010(Claimant’s Exhibit No. 1 p. 45).    The claimant added that

he had surgery on March 4, 2010(Record, p. 45).  On May 30, 2010,

the claimant was returned to work with restrictions by Dr. Harp.

On July 7, 2010, the claimant again followed up with Dr. Harp.  The

records from that date reflect that the claimant was complaining of

bicep pain, thumb pain, and neck pain.  Dr. Harp noted that an MRI

would be necessary(Claimant’s Exhibit No. 1 p. 75).  He was

returned to work without restrictions.  An October 6, 2010 follow

up with Dr. Harp for the claimant’s right shoulder notes that the

claimant is still complaining of neck pain. However, the claimant

was released with no restrictions(Claimant’s Exhibit No. 1 p. 95).

The claimant stated that he was off approximately three months

after shoulder surgery.  He stated that he told Dr. Harp after

shoulder surgery that it was better, but 80% of his problem was

still there.  The claimant stated the Dr. Harp recommended an MRI

of his neck, in July of 2010.  He added that he was not sure if he
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got an MRI(Record, p. 59).  The claimant stated that he complained

to Dr. Harp about neck pain on October 6, 2010.  

The claimant stated that prior to his March 4, 2010 surgery,

he had another accident at work. On February 15, 2010, the claimant

tripped and fell down a flight of stairs.  He stated that he landed

at the bottom of the stairs(Record, p. 47).  He testified, “The

handrail was broken off, so my right hand caught the “stob”

sticking up of the broken handrail and my rump caught the bottom

step.”  The claimant stated that he reported the accident at the

time it happened(Record, p. 48, 49).  The claimant stated that he

did not go home after the incident, but stayed and oversaw the rest

of the mixing job(Record, p. 49).  The claimant testified that his

right hand was numb and would tingle.  He added that it was

crooked, swollen and his thumb doesn’t work properly(Record, p. 51-

52).  The claimant stated that his right had needed further

attention(Record, p. 52). The claimant stated that he was having

problems with his lower back.  He added that he had problems with

his neck.  He stated that he could not drive without his neck

locking up(Record, p. 53).  He  continued that he walked with a

limp after about two to three hours because of his lower back.  He

stated that prior to his fall on February 15, 2010, he was able to

perform his job duties(Record, p. 53).  The claimant stated that

his lower back was fine prior to his accident.  He added, “ I was

fine until after the first injury.”  “I had issues with my neck,

lower back–this entire area and my lower back after the first

injury.”  “And then after the second injury, I had several problems



G001853/G 009549- TRENT -10-

with this hand along with my neck and lower back”(Record, p. 54).

The claimant testified that he kept working.  He added, “...I threw

a big enough fit about getting some relief out there that I was

sent home.”  He stated that he was sent home and given TTD.  He

added that he was then told “they could not wait on him” and he was

fired(Record, p. 54).  Dr. Holder saw the claimant on September 9,

2010 related to the February 15, 2010-incident.  He notes that the

claimant told him that he had fallen down stairs, just before his

surgery in March of 2010 and struck his right hand(Claimant’s

Exhibit No. 1 p. 81). The doctor noted that this was the first

evaluation for the hand injury and noted right hand and palm

contusion(Claimant’s Exhibit No. 1 p. 82).  The claimant listed in

his description of the accident, “fell down flight of stairs and my

hand caught on the handrail”(Claimant’s Exhibit No. 1 p. 83).  Dr.

Holder sent the claimant to physical therapy for his

hand(Claimant’s Exhibit No. 1 p. 86). On September 29, 2010, the

claimant was referred to Dr. Moore and released [for February 15,

2010 injury] to work with restrictions of no heavy

gripping(Claimant’ Exhibit No. 1 p. 90-91).  The claimant testified

that he saw Dr. Moore.  In his evaluation, Dr. Moore noted that the

claimant had full range of motion with no pain(Claimant’s Exhibit

No. 1 p. 98).  He also noted that the claimant had post traumatic

carpal tunnel syndrome.  Dr. Moore noted on February 18, 2011 that

the claimant was under his care, but that he could return to work

on February 21, 2011 at his current work status(Claimant’s Exhibit

No. 1 p. 121).  He stated that he then saw Dr. Kelly.  The records
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reflect that the claimant saw Dr. Kelly for an independent medical

evaluation.  Dr. Kelly concurred that the claimant had carpal

tunnel and opined that he would be glad to do a release(Claimant’s

Exhibit No. 1 p. 129). Dr. Kelly recommended a carpal tunnel

release and performed a carpal tunnel release on July 19,

2011(Claimant’s Exhibit No. 1 p. 138).  The claimant testified that

the carpal tunnel release fixed a lot of the problem.  He continued

that he had issues following the carpal tunnel release.  The

claimant stated that his thumb joint and  muscle swelled.  He added

that his thumb doesn’t work properly.  He continued that if he used

his hand for a day, it would swell and be hard to move(Record, p.

53).  The claimant saw Dr. Thomas for an IME on August 6, 2011. 

The claimant filled out a medical history for Dr. Thomas.  In that

history he states that he had neck and low back pain(Claimant’s

Exhibit No. 1 p. 141). Dr. Thomas noted that the claimant told him

that he had a work related injury on February 15, 2010.  He stated

that he hurt his lower back.  Dr. Thomas noted  that the claimant

had a history of chronic low back pain.  He noted that the claimant

told him that the fall caused it to be worse(Claimant’s Exhibit No.

1 p. 148).  Dr. Thomas recommended x-rays of the cervical and

lumbar spine.  Dr. Thomas followed up on his initial review of the

claimant on September 23, 2011.  He noted that after x-rays, he saw

no surgical issues in regards to the claimant’s spine(Claimant’s

Exhibit No. 1 p. 158).  He noted no significant cord impingement

and nothing that would require surgery(Claimant’s Exhibit No. 1 p.

158).
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The claimant saw Dr. Kelly again on February 29, 2012.  He

complained of continuing pain with his right hand.  Dr. Kelly noted

that surgery might be a possibility, but recommended an

MRI(Claimant’s Exhibit No. 1 p. 170).  The claimant then saw Dr.

Blankenship for another IME.  Dr. Blankenship noted that the

claimant’s chief complaint was lower back pain.  He noted

disagreement with Dr. Thomas about the need for surgery-related to

the claimant’s lumber spine.  He also disagreed with Dr. Thomas,

stating that the claimant did have surgical pathology in his lower

back(Claimant’s Exhibit No. 1 p. 174).  Dr. Blankenship recommended

further treatment of the cervical and lumbar spine.  He noted that

he would recommend that the claimant undergo “aggressive, active,

combination physical therapy for both his cervical spine and lumbar

spine”(Claimant’s Exhibit No. 1 p. 174). 

 The claimant stated that he had an injury in 1997 to his

thumb, but that he was back to normal after six weeks.  He added

that he had seen Dr. Martimbeau in 2004 for low back and shoulder

pain.  He stated that he did not have any shoulder problems after

January 2005.  The claimant stated that he saw Dr. Swicegood for

injections in 2005.  The claimant continued that he had no issues

with his upper extremity or neck from September 2005 to February

2009(Record, p. 58).  

 The claimant testified that he had not had the recommended

treatment, but would like to have the treatment(Record. P. 63).

The claimant stated that he could not work in a position similar to

what he did for the respondent.  He added that on his farm he could
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not do things for more than a few hours.  He stated that he still

had problems with his neck and shoulder as well as his lower back

and right hand(Record, p. 64).  The claimant continued that he

could not do “mechanic” type stuff, turn a screw driver or wrench.

He stated work of more than an hour or two and he would have to sit

down because he had pain(Record, p. 65). He stated that he believed

he was in need of the additional treatment recommended by Drs.

Blankenship and Kelly.

The claimant called David Cole as a witness.  He testified

that he was a derrick hand for the respondent from 2008 to 2010.

He stated that he had seen the accident that occurred on March 11,

2009(Record, p. 124).  The witness stated that prior to the

accident, the claimant was able to do his job and worked every day.

He added that the claimant was a good hand for what he was hired to

do(Record, p. 127). Subsequent to Mr. Cole’s testimony, the parties

stipulated to the testimony of the claimant’s wife, Brandi Trent

who would corroborate the testimony of the claimant regarding his

medical condition(Record, p. 128-129).  

The respondent’s called Caleb Larru as a witness.  He stated

that he had worked for the respondent since 2008.  He continued

that he was the health, safety and environmental manager for the

respondent.  The witness stated that overall the claimant “did the

job we asked him to do”(Record, p. 133).  Mr. Larru stated that he

knew that claimant had some back issues prior to March of 2009,

from casual conversation.  He added that he did not recall any

other complaints from the claimant.  He stated that he had talked
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to the claimant about working while on medication(Record, p. 133).

The witness stated that an incident report was submitted related to

the March 2009 incident.  The witness continued that a report was

not filled out after the February 2010 incident.  He stated that he

did not understand that the claimant had a new injury until August

of 2010.  The witness continued that he thought the claimant’s hand

issues were related to his shoulder injury until August of

2010(Record, p. 137).  Mr. Larru stated that prior to August of

2010 he had not heard the claimant complain about a neck or back

injury.  He added that the claimant had complained about not being

able to drive and about his shoulder.  Additionally, the

respondent’s called Michael Butler as a witness.  He stated that he

had worked for the respondent for five and a half years.  He stated

that he was the president of the company(Record, p. 146-147).  The

witness stated that he had knowledge of the claimant’s incidents.

He added that the claimant had a four-wheeler accident and that he

had heard about it after the right shoulder and left-hand injuries

from March of 2009 and before the claimant had shoulder surgery in

March of 2010(Record, p. 150-151). 

The claimant’s have submitted medical evidence, as far back as

2004.  The records show that the claimant had low back pain issues

as far back as 2004(Claimant’s Exhibit No. p. 1).  In April of

2005, he was diagnosed with degenerative lumbar facet

spondylosis(Claimant’s Exhibit No. 1 p. 8).  In July of that same

year, he was diagnosed with displacement of a lumbar intervertebral

disc without myelopathy, sciatica, and spondylothesis(Claimant’s
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Exhibit No. 1 p. 10).  Multiple records in 2004, 2005, 2006-list

that the claimant had chronic low back pain and lumbar disc

disease.  In June of  2006, an x-ray of the lumbar spine revealed

a grade I spondylothesis, L5-S1.  Additionally on that report, Dr.

Crow noted a history of back pain(Claimant’s Exhibit No. 1 p. 12-

15).  The claimant’s medical records submitted also reveal that he

had chronic low back pain and low back issues in 2007 and

2008(Claimant’s Exhibit No. 1 p. 16-21).  On February 4, 2009,

medical records note that the claimant had history of back pain and

was assessed with chronic low back pain. 

DISCUSSION

The first issue to be determined is whether the claimant

suffered a compensable injury to his neck and lower back.

Arkansas Code Annotated §11-9-102(4)(A)(i) defines compensable

injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of
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physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C.A.

§11-9-102(16)(B).

In the instant case, the claimant complained of neck pain

beginning with his first injury in March of 2009.  The claimant did

tell the Dr. Holder that he had shoulder pain that went into his

neck.  The claimant repeatedly saw doctors for shoulder pain and on

some occasions complained of neck pain.  His complaints resulted in

a recommendation by Dr. Harp in July of 2010 for an MRI.  The

claimant stated he did not know if he got the MRI or not.  The

claimant did however, at the recommendation of Dr. Thomas, receive

x-rays of his cervical and lumbar spine in September of 2011.  A

review of those x-rays caused Dr. Thomas to conclude that the

claimant had no surgical issues related to his spine.  The doctor

noted no significant cord impingement and nothing that would

require surgery.  Dr. Blankenship disagreed.  He opined that the

claimant’s spine issues were related to his work injuries

regardless of the claimant’s pre existing conditions. He
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recommended aggressive and active physical therapy for the

claimant’s cervical and lumbar spine.

In this case, the objective medical findings do not support a

finding that he suffered a compensable neck injury on March 11,

2009.  From the time of his injury until the x-rays requested by

Dr. Thomas, there is no medical opinion stating that the claimant

has a neck injury and that it is related to his work-related

accident.  While Dr. Blankenship disagrees with Dr. Thomas’

assessment, even when assessing the claimant’s neck condition, he

noted nothing to be considered from a surgical standpoint.  While

he noted that the claimant did have surgical pathology in his lower

back, he made no such notation for the claimant’s neck or cervical

spine.  I find that the claimant did not suffer a compensable

injury to his neck on March 11, 2009.  Having found that he did not

suffer a compensable injury, he is not entitled to the medical

treatment recommended by Dr. Blankenship.  In the issues to be

litigated, the claimant requested that the Commission consider his

entitlement to medical services and treatment recommended by Drs.

Blankenship and Kelly.  There has been no evidence presented that

Dr. Kelly made any such recommendations regarding the treatment of

the claimant’s cervical spine or neck.

The claimant has also asked the Commission to determine if he

suffered a compensable injury to his low back.  While the claimant

attempted to testify that he had back pain as a result of his March

11, 2009 work-related accident.  The medical evidence shows chronic

low back pain and degenerative lumbar issues for years prior to
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March 11, 2009.  The most important date for a discussion of the

claimant’s low back pain is February 15, 2010.  That is the date of

the claimant’s second injury when he stated he fell down stairs,

landed on his “rear end” and hurt his right hand.  The medical

records submitted by the claimant show that he had complaints of

low back pain as far back as 2004.  In fact, numerous times from

2004 until 2009 the claimant’s medical records reflect either

complaints for low back pain, or assessments and diagnosis of

chronic low back pain and degenerative lumber issues.  Most

notably, in February  of 2009, one month before the claimant’s

first on the job accident, his medical records reflect that he had

chronic low back pain.  Additionally, while the claimant attempted

to testify that he had low back pain related to his March 2009

accident, there is no medical findings to support that contention

in the record.  Arkansas Court of Appeals  has established that a

claimant may have a compensable injury where a degenerative

condition is aggravated  by new and independent incident.  Such a

new incident, must cause physical harm to the claimant’s body,

arise out of and in the course of the  claimant’s employment and

require medical services.  It must be identifiable by time and

place of occurrence and established by objective medical findings.

King v. Peopleworks, 97 Ark. App. 105, 244 S.W.3d 729.  In the

instant case, while many of those elements are met, there are no

objective medical findings to support the claimant’s contention

that he suffered a low back injury in the form of an aggravation on

February 15, 2010.  Again, Dr. Thomas’ review of the claimant’s
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lumbar spine x-rays caused him to conclude that the claimant had no

surgical issues related to his spine.  The doctor noted no

significant cord impingement and nothing that would require

surgery.  Again, Dr. Blankenship disagrees with Dr. Thomas’

assessment.  However, based on the other medical evidence, the

notations of chronic low back pain, degenerative lumbar issues for

many years and the claimant’s testimony I find Dr. Thomas’

conclusions more credible.

Additionally, the Arkansas Court of Appeals has also addressed

the  issue of pre-existing conditions in Leach v. Cooper Tire &

Rubber Co., 2011 Ark. App. 571.  In that case, the claimant had a

pre-existing condition prior to his accident. The Court found that

employers take employees where they find them and employment

circumstances that aggravate pre-existing conditions are

compensable. Citing Heritage Baptist Temple v. Robinson, 82 Ark.

App. 460, 120 S.W. 3d 150 (2003). The Court also found that a pre-

existing asymptomatic condition that becomes symptomatic because of

an injury is compensable. Leach v. Cooper Tire & Rubber Co., 2011

Ark. App. 571. There must however be substantial evidence to

support such a finding and that substantial evidence must be in the

form of objective medical findings.  Here, we again have no such

objective medical findings.  We have the claimant’s testimony that

he continued to have low back pain. Clearly he was not

asymptomatic.  We have medical records that suggest that the

claimant had low back pain or chronic low back pain as far back as

2004. However, there are no findings to support that the claimant’s
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chronic condition was asymptomatic and that the accident on

February 15, 2010 caused his condition to become symptomatic.  The

claimant in this case had chronic low back pain and degenerative

issues with his back.  However, his work related injury on February

15, 2010 did not aggravate those conditions or make them

symptomatic.  I cannot find that this claimant suffered a

compensable injury to his lower back on February 15, 2010.  Having

found that the claimant did not suffer a compensable injury to his

low back, he is not entitled to additional medical treatment

recommended by Dr. Blankenship.

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  The claimant has

not proven that he suffered a compensable neck injury in March of

2009 or low back injury in February of 2010. 

The Commission has next been asked to address the issue of

medical treatment related to the claimant’s admittedly compensable

injuries from March 11, 2009 and February 15, 2010.  The claimant

contends that he is entitled to additional medical treatment

recommended by Dr. Kelly and Dr. Blankenship for his right

shoulder.  A.C.A. §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are
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reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits
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and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id. at p. 466. In the instant case, there was no

evidence presented that Drs. Kelly and Blankenship made any

recommendations regarding the claimant’s right shoulder.  Dr. Kelly

made recommendations relating to the claimant’s right hand and Dr.

Blankenship to his cervical and lumbar spine.  Additionally, the

claimant stated that he had congratulated Dr. Harp on the

“wonderful job with my shoulder.”  He stated that Dr. Harp had done

wonders with the shoulder compared to it popping out of place.

Therefore, I do not find that there have been any recommendations

made or submitted into evidence that would allow the Commission to

find that the claimant is entitled to any additional medical

treatment for his right shoulder.  However, Dr. Kelly did recommend

medical treatment for the claimant’s right hand.  He noted that the

claimant might need surgery, but recommended an MRI first to

determine the nature of the claimant’s issues.  Clearly, here as in

Georgia-Pacific, the medical treatment that the claimant is

requesting related to his right hand is reasonably necessary for

the treatment of his admittedly compensable injury. 

In G E Rail Car Repair Servs. Workers’ Comp. v. Hardin, 62

Ark. App. 120, 969 S.W.2d 667 (1998) the Arkansas Court of Appeals

held a physician’s note constituted essential evidence that

continued treatment of an employee for a work-related injury was
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reasonable and necessary. Clearly, the claimant was still

complaining of pain in his right hand as late as February 2012.

Here, Dr. Kelly’s notes clearly reflect that the MRI he is

recommending is necessary for the additional treatment of the

claimant’s admittedly compensable injury to his right hand.  The

claimant in this case has provided sufficient evidence in the form

of testimony and Dr. Kelly’s notes and  recommendations to prove

that his request for medical services is reasonably and necessarily

related to the treatment of his admittedly compensable right-hand

injury sustained on February 15, 2010.  Therefore, I find that the

claimant is entitled to the medical services recommended by Dr.

Kelly for his admittedly compensable right-hand injury.

The Commission has also been asked to determine if the

claimant is entitled to temporary total disability from September

23, 2011 until a date yet to be determined.  Temporary total

disability is that period within the healing period in which the

employee suffers a total incapacitation to earn wages, Ark. State

Highway Dept. v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).

Here, the evidence presented shows that numerous times the claimant

was returned to work during the treatment for the injuries he

received on both March 11, 2009 and February 15, 2010.  He was

returned to work by Dr. Kelly in August of 2011 and in February of

2012 to light duty pending an MRI.  Dr. Thomas opined in April of

2012 that he felt the claimant was able to work.  The claimant did

testify at the hearing that he “threw a big enough fit about

getting some relief and was sent home.”   Additionally, he stated
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that he was then fired.  The claimant testified that he was unable

to work, citing not being able to work with “mechanical stuff” or

on his farm.  None of this testimony however, points to a total

incapacitation to earn wages.  There is no evidence presented that

the claimant was ever taken off work by a physician at any time

around September 23, 2011.  While the claimant contends that he is

still in his healing period, it is clear that no physicians think

that he should be off work.  Therefore, I find that the claimant is

not entitled to TTD from September 23, 2011 until a date yet to be

determined.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant in this case, has failed to prove that he

sustained a compensable injury to his neck on March 11,

2009 or his low back on February 15, 2010. The claimant

has failed to provide objective medical findings to

support such compensable injuries.  Additionally, he has

failed to prove that his pre existing chronic low back

pain was aggravated or made symptomatic by the work-

related accident on March 11, 2009 or February 15, 2010.

Having not found that the claimant sustained a

compensable injury to his neck on March 11, 2009 he is

not entitled to medical treatment recommended by Dr.

Blankenship.  There was no evidence submitted of

recommended treatment for the claimant’s neck injury by

Dr. Kelly.  Having found that the claimant did not suffer

a compensable injury to his lower back on February 15,



G001853/G 009549- TRENT -25-

2010 he is not entitled to additional medical treatment

recommended by Dr. Blankenship.  

2. There was no evidence presented related to additional

medical treatment recommended by Drs. Blankenship and

Kelly for the claimant’s right shoulder.  Therefore, the

claimant is not entitled to additional medical treatment

for his right shoulder.

3.  The claimant did prove that the medical treatment

recommended by Dr. Kelly for the claimant’s right hand is

reasonable and necessary for the treatment of the

claimant’s admittedly compensable right-hand injury.

Therefore, the claimant is entitled to the treatment

recommended by Dr. Kelly for his right hand.

4. There was no evidence presented that the claimant had

been taken off work by a physician at any time around

September 23, 2011.  The claimant did not prove he had a

complete incapacity to earn wages.  Therefore, he is not

entitled to TTD from September 23, 2011 to a date yet to

be determined.

5. The claimant’s attorney is not entitled to an attorney’s

fee based on the above findings.

ORDER

The respondent shall provide, to the claimant, the medical

treatment recommended by Dr. Kelly for the treatment of his right

hand.
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The claimant did not suffer compensable injuries to his neck

and low back and is not entitled to medical treatment.

As there was no evidence presented of recommendations for

treatment of the claimant’s right shoulder, he is not entitled to

such treatment.

There was no evidence presented that the claimant was entitled

to TTD from September 23, 2011 to a date yet to be determined.  He

is not entitled to TTD.

The claimant’s attorney is not entitled to an attorney’s fee.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


