
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G000709

DIANE THOMPSON, EMPLOYEE CLAIMANT

PERENNIAL BUSINESS, EMPLOYER RESPONDENT

GALLAGHER BASSETT SERVICES, INC., CARRIER/TPA RESPONDENT

OPINION FILED FEBRUARY 5, 2013

Hearing before Administrative Law Judge O. Milton Fine II on November 7, 2012 in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. William C. Frye, Attorney at Law, North Little Rock,
Arkansas.

STATEMENT OF THE CASE

On November 7, 2012, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on October 8, 2012.  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following five, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.



Thompson - Claim No. G000709 2

2. The employer/employee relationship existed on or about July 21, 2009,

when Claimant sustained a compensable lumbar spine injury.

3. Respondents accepted the claim as compensable and paid benefits

pursuant thereto.

4. Claimant was assigned a twelve percent (12%) impairment rating to the body

as a whole, which Respondents accepted.

5. At the time of Claimant’s injury, she was earning an average weekly wage

of $324.00, which entitled her to compensation rates of $216.00/$162.00.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the withdrawal by Respondents of the issue concerning the constitutionality of the

Arkansas Workers’ Compensation Act, and the rewording of the sole remaining issue at

the request of the parties, such issue now reads:

1. Whether Claimant is entitled to additional medical treatment, including the

surgery recommended by Dr. Reza Shahim:  removal of the hardware from

the spine, decompression at L4-5 and refusion of L5-S1.

All other issues have been reserved.

Contentions

The respective contentions of the parties are the following:

Claimant:

1. Claimant contends that she is entitled to additional medical care under the

direction of Dr. Reza Shahim.
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2. Claimant contends that she is entitled to the surgery recommended by Dr.

Shahim, who has recommended that her hardware be removed.  Dr. Shahim

believes that this procedure may help reduce her pain.

3. Claimant contends that this procedure is reasonable and necessary and

related to her work-related injury to her back.

Respondents:

1. Respondents contend that the claimant injured her back when she twisted

while assisting a patient.  She was initially treated with conservative care by

Drs. Douglas Bernard and Meraj Siddiqui.  However, due to the claimant’s

MRI finding of a small disc bulge at L3-4 and spondylolisthesis at L5-S1

causing impingement of the L5 nerve root, she was referred to Dr. Brad

Thomas for an evaluation on December 2, 2009.

2. Dr. Thomas recommended and then performed a fusion at L5-S1 on

January 19, 2010.  As of May 21, 2010, the claimant was still complaining of

back pain and left leg pain.  Dr. Thomas ordered an MRI, which showed a

small amount of scar tissue but no obvious neural impingement.  He then

ordered a myelogram and post-myelogram CT, which showed the hardware

was in good position and there was only a small amount of scar tissue on the

left side in the foramen.  Dr. Thomas did not recommend any further surgery

and referred the claimant for injections and a Functional Capacity

Evaluation, which placed the claimant in the Light category.
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3. On September 1, 2010, the claimant was released by Dr. Thomas with a

twelve percent (12%) rating.

4. In December, 2010, the claimant was referred for facet and S1 joint

injections to be done by Dr. Rosenzweig, which were performed through

March 8, 2011.  The claimant did receive relief of her leg symptoms.

5. The claimant then requested a change of physician to Dr. Shahim, who is

recommending a removal of the hardware.  The respondent then had the

claimant seen for an Independent Medical Evaluation performed by Dr.

Schlesinger.  Also, the respondent had Dr. Thomas review the claimant’s

actual CT scan and he opined that her hardware was in good shape and he

did not see any evidence of hardware failure.  Dr. Schlesinger concurred

with Dr. Thomas’ assessment.  Therefore, the respondents contend that the

medical treatment recommended by Dr. Shahim is not reasonable and /or

necessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the hearing witnesses and to observe their demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that she is

entitled to the additional surgery recommended by Dr. Reza Shahim.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and her husband, Terry Thompson.

Claimant also testified via deposition.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Joint Exhibit 1, a compilation of Claimant’s medical

records, consisting of six abstract/index pages and 117 numbered pages thereafter; and

Joint Exhibit 2, the transcript of the deposition of Claimant taken November 29, 2011,

consisting of 48 numbered pages (per Commission policy, this exhibit, separately bound,

has been retained in the Commission’s file).

Adjudication

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to her lumbar spine on July 21, 2009 while working for Respondent Perennial

Business (“Perennial”).  She ultimately underwent surgery in the form of a transforaminal

interbody decompression and fusion at L5-S1 on January 19, 2010 by Dr. Brad Thomas.

In the instant action, Claimant is seeking additional treatment of her lumbar spine in the

form of more surgery–this time by Dr. Shahim and consisting of removal of hardware

installed in the prior operation, decompression of L4-5, and re-fusion of L5-S1.
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Respondents dispute her entitlement to this, arguing that these procedures are neither

reasonable nor necessary.

Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.
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1Later in his testimony, Claimant corrected himself and stated that Dr. Kenneth
Rosenzweig performed the injections.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony.  Terry Thompson, the husband of Claimant, testified that she has not

had any prescription pain medication since September 2011, and that her pain was

“excruciating” after that time.  It is his belief that her condition has been getting worse over

time.  She is no longer able to play with their 10-year-old daughter and do things such as

teach her how to perform a cartwheel.  Mr. Thompson now helps her with housework.

Because of her back condition, she has to stop walking every 10 to 15 minutes; and such

walking continues to affect her the next day.  Claimant has problems sleeping, and has to

have help at times getting in and out of places.

Mr. Thompson insisted that the vast majority of the procedures his wife has

undergone–including the fusion surgery that Dr. Thomas performed–did not improve her

condition.  He added, however:

The only injection that helped her was the hardware block that Dr.
Schlesinger1 had give[n] her.  He had talked to her, you know, she went
through all these injections on her back, steroid injections, and they didn’t
help until it came to the point where he said let’s harden the hardware or
let’s deaden the hardware.  And when he deadened the hardware that
helped her and I could see an improvement at that time because she said
that it took some of the pain away that it wasn’t bothering her as bad at that
time.

In his testimony, Mr. Thompson agreed that, at least at the time of Claimant’s deposition,

neither of them was aware that not only did Dr. Reza Shahim want to remove her
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hardware, but he wanted possibly to perform another fusion along with surgery at another

spinal level.

He stated that his wife has suffered from depression as a result of her pain.  But he

admitted that she had suffered from this condition “slightly” in the past as well.  Their 19-

year-old son died in an accident in 2009.  The depression has increased due to the pain.

Claimant has been taking college classes in the field of social psychology.  After her

surgery, she tried to be active.  In January 2010, she fell off a snow sled and hurt herself.

She has also tried to ride a bicycle.

Claimant, who is 45 years old and has a graduate equivalency degree, was

employed at Batesville Healthcare as a certified nursing assistant when she suffered a

work-related injury to her lumbar spine.  At the hearing, she described the July 21, 2009

incident:

I worked the nightshift in the behavioral unit and there’s an old feller that he
used to be a boxer so he’d get kind of agitated real easy and they had put
his bed down on the floor because he kept getting up and he would fall, had
a lot of falls, and we couldn’t get a lift under it, so myself and another aide
was getting him up out of bed and he usually swings at you and fights with
you.  And by the time we got him turned around in the chair, it, I had done
felt what was happening with my back.  I mean, it was a struggle to get him
turned around and put in his chair.

She continued working until January 18, 2010, the day prior to her surgery.  While she was

supposed to have been on light duty during this period, due to the constraints of her job

she continued to perform heavy lifting at times.

On January 19, 2010, Dr. Thomas performed a fusion on her lumbar spine.  Asked

to describe her condition both before and after the procedure, Claimant responded:

“Before the surgery it was a constant pain in my back.  It varied on what I’m trying to do.
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And it sends pain down my left leg.  And I had the surgery done and it’s pretty well the

same way as it was.”  Claimant underwent physical therapy and was furnished a TENS

unit; but neither helped.  She even underwent selective blocks by Dr. Thomas.  However,

these did not alleviate her symptoms, either.  She was able to obtain relief from a hardware

block that Dr. Rosenzweig  administered.  He deadened the area around the hardware with

the intention of referring her for removal of the hardware if the injection worked.  It did so,

giving her relief for a period of three to four weeks.  She also underwent lumbar epidural

steroid injections, which “mildly” helped for a couple of days, and radiofrequency lesioning,

which did not help.  Rosenzweig referred her to Dr. Shahim, who recommended surgery

to remove the screws.  Claimant has refused Respondents’ request that she return to Dr.

Thomas for a follow-up evaluation.  She explained:  “I said that I would rather not because

he [sic] even though he knew I was still having problems he went ahead and discharged

me as his patient to begin with.”  But she admitted in her deposition that Thomas never told

her that she could not return to him.  Moreover, he recommended that she undergo pain

management–and that was what she did with Dr. Rosenzweig.

Because of her pain in her lower left back, Claimant is only productive for about one

hour each day–and then only 15 minutes at a time at most.  She is only able to stand and

wash dishes for about 10 minutes before needing to sit down.  Claimant described her

back as constantly feeling “like I’ve been standing bent over all day,” and termed the pain

“moderately severe.”  She rated the pain as 5/10 at the hearing.  However, activity can

cause sharp, stabbing pains to appear, which radiate halfway down her left leg.  The leg

pain is “intermittent”; while it occurs 10 to 20 times a day, it does not last long, and is
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relieved by a change in position.  She only has about one “good” day each week.  The

pain causes her to have problems with sleeping.  Claimant smokes about one pack of

cigarettes per day.  While she understands that quitting will help with the fusion, she has

been unsuccessful in her efforts to stop smoking.

In her testimony, Claimant denied having previous back problems other than

“backaches or a pulled muscle or something.”  But she admitted that as reflected in her

medical records, she went to the White River Medical Center in February 2007 and

presented with paresthesia, low back pain, decreased range of motion and sharp

numbness of the left leg.  She told the provider that she had hurt her back about 13 years

before.  In February 2008 she went to the emergency room with low back pain from the left

buttock down the left leg and rated her pain as 8/10.  She admitted that these are the same

symptoms that she is currently experiencing.  Claimant admitted that she did not tell Dr.

Rosenzweig about these things; nor did she tell him about falling off the sled, which was

contemporaneous with her first visit to him.

Claimant is attending college, and is in her second semester.  She takes only two

classes each term.  During the first semester, she was initially taking three classes. Each

class meets twice a week.  Because she is allowed to stand and move around as needed,

she is able to go to class.  The school is a 50-mile round trip from her home, and she is

able to make the drive.  At times, she stops during the trip and takes a break.  She has

applied for Social Security disability benefits; but no decision has yet been made on her

application.  Claimant also applied for unemployment benefits in September and October

2010; but this was unsuccessful.
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Her understanding is that she has swelling where the screws are located and that

a bone spur could be a source of the pain as well.  She is willing to undergo whatever

surgery Dr. Shahim recommends; but she admitted that as of the time of deposition, she

was not aware the he wanted her to undergo a decompression and a repeat fusion.  When

asked why she believes another fusion would help when the first one did not, Claimant

responded, “[I]f it’s something that would help my back and alleviate any, any kind of pain,

anything would be better than what it is now.”

Claimant is aware that Dr. Thomas had her undergo a myelogram and a post-

myelogram CT in June 2011.  The results of those did not show anything that needed

surgery.  The CT scan was repeated in December 2011.  From this, Thomas again did not

see any problems with the hardware.  She was not aware that Dr. Jodi Barboza, the

radiologist, also did not see any problems with the hardware.  Dr. Schlesinger also did not

find any hardware problem or reason for it to be removed.

She underwent a functional capacity evaluation that reflects that she can work in

the Light category.  But Claimant disagreed with the evaluation findings that she can

frequently walk, climb stairs, sit and stand.  She experienced pain after the test.

Medical Records.  Claimant’s records, contained in Joint Exhibit 1, reflect the

following:

Claimant presented to the emergency room at White River Medical Center with back

complaints on two occasions prior to the injury at issue.  On February 11, 2007, she

complained of left lower middle back pain whose onset occurred following twisting after

getting out of the shower.  She later related that she had hurt her back 13 years prior and
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had felt something shift after she coughed.  On February 1, 2008, she returned and

complained of left middle to lower back pain that radiated into the left leg.  Claimant rated

her pain as 8/10.

Claimant presented to White River Diagnostic Clinic on July 22, 2009 with lower

back pain with radiation to the buttock and anterior thigh and then into the foot.  She stated

that she had hurt her back the day before at work when she “reached down to pick up a

patient from a low position on the floor” and felt a “pop.”  According to her, she went to the

emergency room the day before, but no records of this are in evidence.  The record of the

July 22 visit also reflects that she denied any history of previous back problems–which is

clearly an incorrect statement in light of the above.  Dr. Douglas Bernard reviewed x-rays

of the lower back to show degenerative disc disease and possible spondylolisthesis at L5-

S1.  This was later read to show spondylosis of L5 with grade I anterior spondylolisthesis.

The report reads:  “Associated degenerative changes with in [sic] the disk at L5-S1 and

the vertebral body endplates at that level, suggest that this is a chronic process.”  Bernard

prescribed Flexeril for muscle spasm, which he palpated in the left paraspinous

musculature in the lumbar region.

Claimant saw Dr. Dennis Davidson on August 17, 2009 and related that she heard

a “pop” and cracking noise in her back while trying to help a fellow CNA hold up a patient

to keep her from falling.  She presented with, inter alia, “sciatica-like symptoms.”  X-rays

showed no new findings.  An MRI performed on August 21, 2009 showed anterior

subluxation of L5 on S1 with a broad-based protrusion of L5-S1 to the right with severe

right foraminal narrowing, along with moderate to severe foraminal narrowing at L5-S1 and
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at L4-5.  The MRI also reflected a broad-based protrusion and an annular tear at L3-4, and

an interarticularis defect at L5.  Dr. Bernard referred Claimant for physical therapy and to

Dr. Meraj Siddiqui.  Siddiqui performed epidural steroid injections, and on September 22,

2009, she reported feeling worse.  Dr. Bernard recommended that she see a

neurosurgeon.

Eventually, on December 28, 2009, Claimant saw Dr. Brad Thomas.  He read her

MRI to show a small disc bulge at L3-4, plus L5-S1 spondylolisthesis that was causing

impingement of the left-sided L5 nerve root.  He recommended surgery, which took place

on January 19, 2010.  Dr. Thomas performed the following procedures:

1. L5-S1 left-sided complete facetectomy for decompression of the
exiting L5 nerve root.

2. Complete bilateral L5 laminectomy.
3. Transforaminal lumbar interbody arthrodesis with allograft bone at L5-

S1 from the left-hand side approach.
4. Posterior lateral arthrodesis from L5 sacral ala using demineralized

bone matrix.
5. Segmental instrumentation from L5-S1 using Stryker CO2 system.
6. Use of intraoperative navigation.
7. Use of intraoperative fluoroscopy.

In a follow-up visit with Dr. Thomas on March 19, 2010, Claimant reported that she

was still having pain radiating down her left leg–albeit with less frequency than before the

operation.  X-rays showed the hardware and bone graft “are in excellent position at the L5-

S1.”  An MRI conducted on May 11, 2010 showed, inter alia, moderate bilateral facet

arthropathy at L4-5 and a persistent moderate pseudo disc bulge at L5-S1.  No spinal

canal narrowing  was found, but “[s]evere bilateral neural foraminal narrowing [was] again

seen.”  Thomas read it on May 21, 2010 to show “a small amount of scar tissue on the left

hand side at L5-S [sic], but no obvious neural impingement.”  He conceded, however, that
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the MRI was of “only moderate quality.”  Because Claimant continued to present with back

and left leg pain, Dr. Thomas recommended that she undergo a lumbar myelogram.  He

read the test on June 14, 2010 to show “the hardware and bone graft are in acceptable

place.”  He added that the myelogram also showed “some scar tissue, especially on the

left hand side in the foramen,” but that such was “most likely scar and not residual disc.”

The doctor stated that “[a]t this point, I do not feel like another surgery is warranted.”  He

prescribed Neurontin and recommend a lumbar epidural steroid injection.  On July 16,

2010, Thomas wrote that while the Neurontin helped Claimant some, she reported that the

injection did not.  He stated:

It is possible that she has some continued impingement of the left-sided, L5
nerve root.  I am recommending a left-sided, L5 selective nerve root block
and will have her follow up after the block.  If this does not help, at this point,
we very well may need to consider an FCE.

The FCE, conducted on August 19, 2010, showed that Claimant gave a reliable

effort and demonstrated the ability to work in the Light category.

On September 1, 2010, Dr. Thomas wrote:

At this point, I would place her at MMI today.  I would place her back at work
with a permanent light-duty restriction based on the FCE results.  I would
recommend chronic pain management for her chronic back pain that she
continues to have.  I will refill her medications for the next four weeks, until
she has been able to be set up with a pain management physician.  I regards
to an impairment rating, I will give her a twelve percent (12%) impairment
rating based on a single-level spinal fusion with decompression with residual
signs and symptoms in the lumbar area.

Claimant went to Dr. Rosenzweig on October 19, 2010, still complaining of low back

pain that radiated down her left leg.  He had no medical records to review.  The doctor

recommended facet injections at L3-4 and L4-5 along with sacroiliac levels on the left.  He
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also mentioned radiofrequency and possible pain management if no improvement

occurred.  The injections took place on December 9, 2010 and January 6, 2011.  She told

Rosenzweig that the first injections helped.  On February 3, 2011, Dr. Rosenzweig

performed a radiofrequency denervation at the medial branch of L3-4 on the left.  The

same procedure was done at the left sacroiliac joint on February 17, 2011.  He wrote that

“[t]he patient had a diagnostic block that showed a good chance for satisfactory reduction

of pain and functional restoration.”

On March 8, 2011, Claimant reported improved leg pain but added that she still had

some left buttock pain with occasional numbness.  The radiofrequency procedures were

not successful.  Rosenzweig wrote:  “She is wondering if the residual hardware is an

ongoing source of discomfort that may require further treatment.”  He added:

With her ongoing pain complaints it may be reasonable to perform diagnostic
hardware blocks to see if this would be a contributing factor to her back pain
although historically back pain is the same preoperatively and
postoperatively.  Ms. Thompson did not undergo preoperative diskography
for a fusion of the L5-S1 disk due to diskogenic back pain.  There may be
other issues with respect to this claim that my require further investigation
outside the medical management.

The hardware block took place on March 17, 2011.  Dr. Rosenzweig wrote:

She is offered a last resort type procedure with injection of the hardware.
May be helpful with respect to ongoing back pain, although the current back
pain is the same as preoperative pain.  Perhaps, residual hardware is
contributing to her postop discomfort, and she has failed to achieve
satisfactory reduction of back pain with other procedures.

Claimant first went to Dr. Shahim on June 1, 2011.  He wrote that Claimant

“complains of pain radiating into the posterior aspect of both legs and axial back pain,” and

that she “had some improvement in the symptoms but the symptoms have not resolved
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completely.”  Shahim added that “[t]he hardware block seems to have reduced her back

and hip symptoms significantly.”  He recommended a new MRI, removal of the hardware

at L5-S1, and a bony facet fusion at that level if hardware loosening was present.  On

August 4, 2011, Dr. Shahim wrote that Claimant’s symptoms had worsened in the past

year.  He read her MRI to show lateral recess stenosis at L4-5 just above the fusion at L5-

S1.  The doctor added:  “On the CT scan there is evidence of hardware loosening at the

S1 level.”  The record of the visit contains the following recommendation:  “The patient has

primarily symptoms on the left side.  I would recommend decompression at L4-5 and

removal of the hardware at L5-S1 and possible bony fusion at the L5-S1 level.”  He later

wrote, “I will plan on hardware removal and exploration of fusion at L5-S1 and bony facet

fusion at this level if there is hardware loosening, and L5-S1 decompression.”

The August 4, 2011 MRI was read by Dr. Shahim to show, inter alia, a shallow disc

bulge at L3-4 and moderate facet degeneration causing mild lateral recess narrowing,

moderate facet degeneration at L4-5, and grade I spondylolisthesis residual at L5-S1,

along with “a suggestion of interior foraminal narrowing bilaterally” at that level.

Claimant underwent a lumbar CT on December 1, 2011.  Dr. Jodi Barboza, the

reading radiologist, wrote:

There are transpedicular screws bilaterally at L5-S1.  There does not appear
to be a significant lucency around the surgical screws to suggest loosening.
The screws are in the same position as they were on the prior study.  There
is evidence of posterior bilateral laminectomy at L5.  There is stable grade
I anterolisthesis of L5 on S1.  There is no evidence of fracture of the surgical
hardware.  Bone graft material is noted within the L5-S1 disc space, this has
not changed appreciably in location when compared with the prior study.
This is predominantly in the central and left paracentral regions.
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There is bilateral neural foraminal narrowing at L5-S1, this is moderate to
severe and appears unchanged when compared with the prior exam.  This
is due to a combination of anterolisthesis and disc bulge, as well as soft
tissue density.

There appears to be mild disc bulge at L3-L4 which appears unchanged.

On January 26, 2012, Dr. Thomas wrote that he had been asked to opine

concerning Dr. Shahim’s proposed course of treatment.  But he declined, explaining that

he did not feel comfortable in doing so because he had not seen her since September

2010.  He was aware that Claimant did not want to see him; and for that reason, he

suggested that she be referred to another neurosurgeon.

But on January 28, 2012, he agreed to render an opinion on her December 2011

CT scan.  He wrote:

The hardware appears to be in good condition.  There are no fractures that
I can see and no lucency around the screws to suggest loosening.  There is
still spondylolisthesis and some bilateral narrowing, but I cannot see any
clear evidence of hardware failure.

Claimant underwent an evaluation by Dr. Scott Schlesinger on March 2, 2012.  He

was made aware that the hardware injection gave her temporary relief.  Schlesinger wrote:

Interpretation of Data:
I have personally read and interpreted the postoperative myelo-CT scan and
recent plan CT scan.  I do not see any evidence of any screw loosening or
hardware failure of any kind.  It appears the interbody graft is in good
position however there is no clear bone fusion.  There is also no evidence
of problems secondary to this.  A decision was made to request the
radiologist’s report.  I have reviewed the radiologist’s report, and basically
agree with their findings.

A decision was made to request the medical records pertinent for the current
problem.  I have reviewed these records.

Impression/Plan/Discussion:
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I see nothing to suggest that removal of her hardware will result in the
resolution of her back pain or any improvement in her back pain.  At this
point, I cannot recommend further surgical intervention.  She did have
foraminal narrowing at L5-S1 but I do not feel that this would warrant surgery
as she has a very small percent of her pain being leg pain; therefore, I would
leave this alone.  Only if she had significant sciatic pain would surgical
treatment be considered.  If this were the case, I would do a selective nerve
root block to confirm that the pain is coming from that foraminal narrowing.
If that was so, then removal of the hardware on the side affected would be
necessary for further opening of the neural foramen.  One could determine
at that time whether in fact a nonunion and pseudoarthrosis existed.  There
is no evidence of this at this point.  Since leg pain is only a mild component
of pain, I do not feel that this is indicated at this point.

On June 1, 2012, Schlesinger wrote a follow-up letter to Respondents that reads in

pertinent part:

I am writing concerning your inquiry on Diane Thompson.  I did see her plain
x-ray images were obtained on 03/02/12 and were not interpreted.  I
apologize for this mistake.  The x-rays show the L5-S1 pedicle screws in
good position and anteriorly placed graft at the L5-S1 interspace in good
position.  There are degenerative changes noted at multiple levels and
otherwise unremarkable plain x-rays are noted.  I do not have any MRI films
to comment on but did already comment on the CT.

In regards to question two, I do not have any history of prior injury or
preexisting condition from the patient.  I have reviewed once again the
patient’s completed history as well as my notes and I find no mention of any
prior problems before her injury.  At the time of my evaluation on 03/02/12
I do believe she had reached maximum medical improvement from her back
pain issues.  I do not feel that any further treatment is indicated based upon
my review.

Discussion.  As the Arkansas Court of Appeals has held, a claimant may be entitled

to additional treatment even after (as here) the healing period has ended, if said treatment

is geared toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Such services can include those for the purpose of diagnosing the
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nature and extent of the compensable injury; reducing or alleviating symptoms resulting

from the compensable injury; maintaining the level of healing achieved; or preventing

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

In addressing this matter, I have thoroughly reviewed all of the evidence, which is

summarized above.  Again, Dr. Shahim is recommending not only that Claimant undergo

surgical removal (the only procedure that she and her husband were aware of prior to their

deposition), but that she also have a repeat fusion and a decompression at L4-5.  The

records of Shahim’s two visits with Claimant do not reflect definitively the reason(s) why

he is recommending these procedures.  On June 1, 2011, he wrote that her x-rays reflect

that “[t]here is a suggestion of hardware loosening at the L5 pedicle screw levels.”  The

August 4, 2011 record reflects that Shahim read Claimant’s CT scan to show “evidence of

hardware loosening at the S1 level.”  Again, he is not specific; he does not cite what the

“suggestion” or “evidence” is.  Drs. Barboza and Schlesinger, on the other hand, were

specific in citing the findings in support of their conclusions that the hardware remained

firmly in place.  Dr. Schlesinger agreed with those assessments.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  Based upon my review of the evidence, I credit Drs. Thomas, Barboza and

Schlesinger over Dr. Shahim here.  In reaching this conclusion, I note that even Shahim

in both of his notes stated that he could not be certain that hardware loosening was
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2I note that Dr. Rosenzweig has never weighed in on this matter.  His last visit
with Claimant was when he administered the hardware block.

3In reaching this result, I note that Claimant has not asked that I award her pain
management.  I cannot address such a matter sua sponte.  See Carthan v. School
Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full Commission Opinion filed
November 28, 2006)(improper for administrative law judge to address issues sua
sponte); Singleton v. City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full
Commission Opinion filed February 23, 2006), rev’d on other grounds, No. CA06-398

present until surgery.  While Claimant testified that it is her understanding that she has

swelling around the screws, this is not reflected in the medical reports.

I am aware that Dr. Shahim’s recommendation of hardware removal is apparently

grounded not only in his opinion that the hardware has loosened, but also in Claimant’s

representation that Dr. Rosenzweig’s hardware block alleviated her pain for a time.2  Dr.

Schlesinger was aware of this but remained firm in his opinion that nothing showed that

removal of the hardware would cause her back pain to resolve or even improve.  Again,

after considering the respective opinions, I credit Dr. Schlesinger over Dr. Shahim on this.

As for the balance of Dr. Shahim’s surgical recommendations, I note that Dr.

Schlesinger found nothing to warrant additional treatment of that type.  While Dr. Thomas

refraining from opining on this because he had not seen Claimant recently, I credit that he

was of the opinion that she had reached maximum medical improvement as of September

1, 2010, when he last saw her following her FCE.  This comports with Dr. Schlesinger’s

opinion.

In sum, in light of the credible evidence, I am compelled to find that Claimant has

not proven by a preponderance of the evidence that she is entitled to the surgery that Dr.

Shahim recommended.3
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(Dec. 6, 2006) (unpublished)(same).

CONCLUSION

In accordance with the findings of fact and conclusions of law set forth above,

this claim for additional benefits is hereby denied and dismissed.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


