
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G300423 (12-24-2012)

GLORIA THOMAS, EMPLOYEE            
CLAIMANT

IN HOME SENIOR CARE, INC., UNINSURED EMPLOYER                     RESPONDENT

OPINION FILED AUGUST 26, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on June 7, 2013, at
Jonesboro, Craighead County, Arkansas. 

Claimant appeared pro se.

Respondent appeared pro se. 

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On April 22, 2013, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-Hearing Order is herein

designated a part of the record as Commission Exhibit #2. 

Respondent acknowledges that while more than three (3) employees were in its

employment on December 24, 2012, a policy of workers’ compensation insurance was not in

place.  Respondent has since secured workers’ compensation insurance.  Respondent denies that

the claimant sustained an injury within the course and scope of her employment with same on

December 24, 2012.  

The testimony of Gloria D. Thomas, Monique Thomas, Eddie Thomas, and Eva
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Chitwood, coupled with medical reports and other documents comprise the record in this claim.

DISCUSSION

Gloria D. Thomas, the claimant, with a date of birth of February 16, 1958, has a GED. 

Claimant commenced employment with respondent on July 26, 2012.  The claimant testified the

her job duties/responsibilities in the employment of respondent was to provide in-home care for

patients.  

The claimant maintains that she underwent a physical in connection with her employment

with respondent, during which she disclosed the that she had undergone a partial knee

replacement procedure.  Regarding the afore, the claimant continued:

     And I had - - before I had started working, I had to go get a - -
showing that the doctor okayed for me to work, because - - in order
for me to start working; so, I bought that back to Ms. Eva on the
same day. (T. 9). 

The testimony of the claimant reflects that she was paid eight dollars ($8.00) per hour, and

worked fifteen (15) hours per week initially.  The claimant testified that her work hours increased

over a period of time:

     Yes, it did.  I add - - you know, added another patient in the
same area; and so, I started getting like thirty hours a week. (T. 10).

The claimant maintains that by December 2012, she was working forty (40) hours per week,

explaining:

     No, sir, Ms. Eva Chitwood had told me to - - she asked me to
accept a patient in Bay, Arkansas, at the time; and so, I agreed to
do that, because I was closer to Bay and, you know, because I
worked for the company; so, I agreed to it. (T. 10).

In describing the specifics of her job duties, the testimony of the claimant reflects:
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     Okay.  When I filled out the application for Ms. Eva Chitwood,
it was - - it was in the handbook, it was no lifting - - reason to lift
anything, because the patient could kind of take care of them-self. 
I just go in the home to like cook breakfast or wash clothes or clean
around the house, you know, little things they couldn’t do, but it
was people that could walk around, not people that had a complete
handicap. (T. 11).

The claimant asserts that she suffered an injury within the course and scope of her

employment with respondent on December 24, 2012.   The claimant testified that she started

working the morning of December 24, 2012, at 8:00.  Her shift ended at 5:00 p.m..  The clamant

continued:

     I was assigned to Bay, Arkansas.  The patient was Jimmy - - I
done forgot the last name.  It was a - - she had - - she was a
muscular sclerosis patient, you know, she couldn’t do anything for
herself; so, I don’t know why that, you know–

*          *          *

     Uh-huh.   .   .  She - - yes, Ms. Chitwood told me to leave
Blytheville alone, the patient, she would get somebody to cover
them and let me focus on Bay, Arkansas.  But I didn’t know there
would be lifting or anything because I knew I couldn’t lift, because
I had a partial knee replacement. (T. 11-12).

The claimant maintains that she suffered her injury at approximately 4:41 p.m.   In describing her

December 24, 2012, accident, the claimant’s testimony reflects:

     Okay.  A little bit before I got off from work, the patient had
asked me to take her to the bed and see about - - you know,
because - - to change her and stuff.  So, since they had already told
this client that we lift and I know lifting and I know I couldn’t lift,
but I went on and did as the nurse - - and I’ve done told the people
that we don’t do everything and stuff like that and that was not so. 
So, by then the aide - - trying to do the best that I could, I tried to -
- I tried to lift her on the bed and changed her, you know; and so,
when she got - - I got through changing her, I - - she - - you know,
she can’t do nothing for herself, because her body is like, it’s
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muscular sclerosis, you know, it’s locked, you know.  Her muscles
does not reflect; so, she have to - - you have to do pulling up on her
and everything like that.  Okay.  At the time when I dried her and
put her - - and got her - - and took her out the bed; and so, I had the
wheelchair as close to the bed as I could, and when I did, I reached
back and I had the back of her pants for support because my right
knee is the only one I had any strength in order to endure to try to
lift and put her in a wheelchair.  So, as I tried to raise her up, when
I raised her up and the chair was so close and something in my
body reflected it - - we went over the wheelchair and the lady fell
on top of me.  I fell flat into the closet with my head - - on the iron
bar with my head, flat on my back and when - - and she was flat on
me like (indicating clapping hands) that, you know.  And so, I - -
so, her husband - - we called for help and her husband came and
helped her off of me. 

     I fell to the floor - - inside the closet, hit my - - you know, there
was an iron rod in - - and the closet had bent in. (T.12-13).

The claimant testified that the client/patient was a large woman of about “two hundred to - -

close to three-hundred something pounds”, and added that “it was dead weight on me”. (T. 13).

The claimant

continued, regarding the accident:

     And what he [client’s husband] did, he got the Hoyer Lift and
after he got her off - - got me from under her - - and I proceeded to
try to still try to help as I was hurting and pain and suffering, you
know, it was just really hurting really bad, but I still tried to did my
job in the fact of trying to help him and once he got me up and
stuff and I was telling him how my back and my neck and my spine
was hurting and stuff and - - but I said, “Well, I’m going to help
you, because, I mean, that’s what I’m here for.”  I said, “I’m going
to go to the emergency room when I leave here anyway.”

     So, he helped me, he got the Hoyer Lift and lifted her up off the
floor and we got her straight and stuff; and so, the procedure is
when you have an accident on the job, the commandent is to call
the supervisor [Ms. Eva Chitwood].  And then, you - - 

     And I did such - - I did that.  Did the procedure and told her that
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there was an accident on the job, and the nurse - - she didn’t call,
she didn’t respond, Ms. Eva Chitwood, but her nurse and one of
her workers had some position she had, had called and when the
nurse called, Mr. - - her husband answered the phone and he told
the nurse that - - she asked him, “Is the patient hurt?”  And Mr.
Doug, his name is Mr. Doug Hopkins, I think, you know, I don’t
know - - remember the last name, and he said, “No, Jimmy’s”- -
his wife’s name is Jimmy.  Said, “Jimmy’s fine, but the one that’s
hurt is Gloria.”  And she really didn’t want to talk to me.  He said,
“Do you want to talk”- - so, he really just gave the phone to me,
because she wasn’t going to respond to me at all, just showing no
kind of concern.  Once I got on the phone and talked to the nurse -
- (T. 14-15).

The claimant recited her conversation with the nurse of respondent:

     I told her about my accident, and I would go to the emergency
room and stuff like that, and the only word she told me, she told
me, said, “You know, I hope you get better, you know.” (T. 15).

The claimant testified that she drove herself from Bay to the emergency room of NEA

Baptist Hospital in Jonesboro after getting off work on December 24, 2012.  The claimant

testified regarding her chief complaints at the time she sought treatment at the emergency room:

     I had a lot of headaches, a back - - spine, back pain and my legs
was - - I had - - was hurting - - injured this left knee and the right
knee, you know. 

     And so, I was - - already had trouble with this, this you know,
so, it made the problem worse on my left knee, and then, after they
did some x-rays and everything and scans and stuff - - they did all
that, you know, and the nurse - - the doctor that came and told me
that it was - - in the film, there was nothing broken or nothing like
that, but she says, “Some injuries do not show on the screen, that
will show later, you know.”  But she said, “You’re going to be real
sore.”  And as she treated me, she said, “You’re going to be real
sore, and I’ll need to take you off from work but - - one day, you
know, but I - - you need two days.”  So, as I did that, I went to my
doctor, Dr. Diffine.  She said I had to follow up with Dr. Diffine,
he’s my physical doctor in Blytheville, Arkansas.  And after I did
that, I found out when I went there two times that in that month,
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because I had - - I didn’t have no other help.  (T. 16-17).

The claimant testified that she was provided a prescription pain medicine, Flexeril, when she was

discharged from the emergency room. (T. 17).  The claimant does not recall taking the off-work

slip from the ER to respondent.

The testimony of the claimant reflects that she had treated with Dr. David Diffine as her

family physician for three (3) to four (4) months.  The claimant followed up with Dr. Diffine in

accordance with the instructions of the attending emergency room physician.  The claimant did

not see Dr. Diffine in connection with the December 24, 2012, injuries until January 28, 2013. 

The claimant noted that she had an appointment scheduled with Dr. Diffine for January 28, 2013. 

The claimant acknowledged that she did not receive any medical treatment in connection with the

injuries from the December 24, 2012, accident between the emergency room visit of the same

date and the January 28, 2013, visit to Dr. Diffine. (T. 21-22). 

 In describing her treatment under the care of Dr. Diffine in connection with the injuries

growing out of the December 24, 2012, accident, the claimant testified:

     Okay.  He prescribed me pain pills, medicine and stuff, and
what he did, he did X-rays and everything, and what he did, he
recommended me to a neurology and the neurology that he
recommended to - - the day that I went was on 11 of - - I don’t
know if it was 11 of May, I think, when I went there and they
found out that it was a job injury, they wouldn’t see me. (T. 18).

The testimony of the claimant reflects that she treated with Dr. Diffine from late December 2012,

until May 2013, before being referred to a neurologist.  The claimant noted that she was not able

to get in to see the neurologist because they did not see workers’ compensation injuries.   As a

consequence of the afore, the claimant testified that she sought treatment under the care of Dr.



7

Dreyer, D.C., because he dealt with bones.

The claimant described the treatment provided to her by Dr. Dreyer in connection with

the injuries growing out of the December 24, 2012, accident:

     She put presses and stuff on my back, electric stuff to help me
regulate my spine and my back and stuff, and she, you know,
cracks my neck and, you know, open my bones up that I wasn’t
getting no care and I felt - - and I started feeling a whole lot better,
you know, but it’s hands on.  Because I hadn’t had no hands on
because nobody was treating me; so, I suffered a long time before I
got help. (T. 19-20).

The claimant testified that she started treating with Dr. Dreyer in April 2013.

The testimony of the claimant reflects that she was not physically capable of working,

because of her injury, between the December 24, 2012, emergency room visit and the January 28,

2013, visit with Dr. Diffine.  The claimant acknowledged that she was not provided a written off-

work slip by Dr. Diffine on she saw him on January 28, 2013.  The claimant testified regarding

her contact with Dr. Diffine:

     He said he wouldn’t - - he said he was not in a position, you
know, to - - you know, the only thing he could do was to offer me
X-rays and stuff like that, but he know that I was hurting, it’s in the
paperwork that he - - (T. 22).

The claimant treated with Dr. Diffine from January 28, 2013, through April 2013.  The claimant

testified that the afore treatment consisted of pain medicine, some diagnostic studies, and a

referral to a neurologist.  The claimant acknowledged that she was not referred to Dr. Dreyer by

Dr. Diffine:

     No, I had to do this upon myself because my Medicare and 
Medicaid didn’t pay anything for me from day one. (T. 23).

The claimant continues to receive chiropractic adjustments from Dr. Dreyer.  The claimant
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maintains that her medical doctor continues to provide her with pain medicine.  The claimant’s

testimony reflects that she has been on Medicaid since 2001.  The claimant testified that her bills

from the December 24, 2012, emergency room visit, as well as those of Dr. Diffine and Dr.

Dreyer have been paid by Medicaid.  

The claimant has also received Social Security Disability benefits since 2001.  The

claimant acknowledged that her earnings is limited because of her receipt of Social Security

Disability benefits:

     Yes, what I did I went back to taking - - back to work, you
know, tried to see, could I go back into the work field and I - - you
know, I did it several times. (T. 25).

As to whether the afore allowed her to work forty (40) hours a week that she was doing at the

time of the accident, the claimant testified:

     Yes, I had went to the Social Security office.  They allowed me
to - - I had sent a thing to - - they told me I couldn’t work but like
two hours a day in order for me to keep my benefits going. 

     And I couldn’t go over a thousand and something dollars, you
know, and I did report that to Ms. Eva, you know. (T. 25).

The claimant acknowledged that she worked more than two (2) hours a day.  As far as providing

notice of her work hours to the Social Security Administration, the claimant testified:

     I had to keep - - I kept every check stub that I had.  I had to
carry it every two week there to report to them.  (T. 26). 

  The claimant testified that she did finally speak with Ms. Chitwood regarding the

December 24, 2012, accident. The claimant explained that her conversation with Ms. Chitwood

occurred in late December 2012.  Regarding the afore, the claimant testified:

     Because she called me - - no, I called her and she said that,
“Gloria, you got Medicaid and Medicare and a lawyer named
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Bennett, and I’m not paying you while you’re off.”  And she said -
- and what did she say, she said, “You know, I’m not paying you
while you’re off.”  And that’s all she said, she didn’t give me no
kind of reason why she didn’t give me no medical attention, no
concern, no consideration, no feelings, it was just I was living in a
world by myself, and I have a mental ability that I got papers
showing that I wanted to just end my life, you know, because I
know I was trying to do my job, and I got hurt and nobody reached
out to me and helped me.  And you know, I wanted to - - had to - -
ended up getting hurt, you know, suffering and stuff.  (Witness
crying.).  And it’s a bad world to live in when you have done work
for someone and didn’t nobody reach out for you like you not
nothing, and she’s - - I can’t understand, she’s in the field for
feelings, not for money, I can’t - - I asked why she didn’t feel
anything about me. 

     Get no kind of response, she never did nothing, not offer
nothing for me, no help, nothing.  And if it wasn’t for my family, I
don’t know what I would have done, and I thank God for my
Medicaid and Medicare.  (T.26-27).

During cross examination the claimant acknowledged that she took Hydrocodone before

December 2012, however added:

     I was taking them, but I wouldn’t take them when I was at work.
(T. 28). 

The claimant further acknowledged that prior to December 24, 2012, she suffered panic attacks,

anxiety attacks and emotional stress for which she received treatment at MidSouth Health where

she has been going for years.  The claimant testified that she is aware of the side effects of Soma

and Xanax, both medications that she take.  Claimant maintains that she does not take the afore

while she is working.  As far as disclosing her knee issues prior to her employment with

respondent, the claimant testified:

     Oh, yes, yes, I did, because I couldn’t go to work until I came
back and gave you a copy from the doctor’s office and I have
witnesses here that will testify to that. (T. 29). 
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The claimant acknowledged that she has been diagnosed with osteoporosis and chronic

pain syndrome, for which she takes medications.   The testimony of the claimant reflects that she

takes medication for her diabetes, high blood pressure, as well as Prozac, Doxepin, Perphenazine,

and Haldol. The claimant acknowledged that she did not make respondent aware of the afore. 

The claimant testified that she has had her cane since her partial knee replacement.  As far as the

impact of her medications on her job duties of caring for the client in Lack City, the claimant

testified:

     No, ma’am, because I did not take it.  I took my diabetic
medicine.  I never did take my pain medicine, my Xanax medicine,
or anything of the sorts until I got home from work, because I
know that if you take medicine like that, you will be in a zone. (T.
33). 

Monique Thomas, the claimant’s daughter, testified that she resides approximately two to

three miles from the claimant in Jonesboro.  Ms. Thomas testified that prior to December 2012,

she saw the claimant, “maybe two to three times a week.” (T. 38).  Ms. Thomas’ testimony

reflects, regarding when she first learned of the claimant’s December 24, 2012, accident:

     She called my cell phone the day it happened, right - - a little bit
after it happened, she called me. 

     Said she had hurt - - she had got hurt and she was hurting really
bad, and she was on her way to the emergency room. (T.39). 

Ms. Thomas noted that she lives near NEA Baptist Hospital, and the claimant notified that she

was going to that facility.   Ms. Thomas testified that by the time she arrived at the emergency

room the claimant was already there.  Ms. Thomas was not present in the examining room with

the claimant.  Upon the claimant’s discharge from the emergency room she was taken home by

Ms. Thomas.  Regarding the afore, Ms. Thomas explained:
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     No, my sister and I went up there and she drove the vehicle
home, and I took my mom to fill her prescription and took her
home. (T. 40). 

Ms. Thomas testified that between December 25, 2012, and January 28, 2013, she visited her

mother:

     Yes, I did, because my momma, she was in a lot of pain.

     And she was - - a lot of days, she couldn’t get out of the bed.

     Some days when I get off, I would to go cook for her or go do
some things around the house for her, run some errands for her,
because she couldn’t do a lot of stuff on her own no more. (T. 41).

Ms. Thomas’ testimony reflects that she has continued to perform the above activities for the

claimant, adding:

     Yes, sir.  She had to have me and my other sister and my niece
that lives with her. (T. 41).

The testimony of Eddie Thomas, the claimant’s ex-husband, who lives in Blytheville,

Arkansas, reflects that he went to Jonesboro after the claimant’s December 24, 2012, accident to

see her.  Mr. Thomas also testified that he drove the claimant to a number of her doctor

appointments for treatment in connection with the injuries growing out of the December 24,

2012, accident. 

Ms. Eva Chitwood testified that she is co-owner and manager of respondent.  In

describing the nature of the business of respondent, Ms. Chitwood testified, “we do non-skilled

care”, adding:

     Our licensure will not allow us to do skilled care.  We can assist
in bathing, dressing, medication assistance, light housework,
cooking, changing beds for them.  We can shop for them, actually
pick up meds for them or take them to the doctor’s appointments. 
So, I guess that pretty much covers it. (T. 46).
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Respondent employed a full time registered nurse, Karen Jacobs, in 2012.  Regarding the

duration of Ms. Jacobs employment by respondent, Ms. Chitwood testified:

     Well, actually, she is no longer with us, she has changed jobs. 
We have another nurse, but she was with us about a year, and she
had a lot of experience with home health and hospice care. (T. 47).

Ms. Jacobs employment covered the same period of the claimant’s. 

Ms. Chitwood is uncertain if she interviewed and hired the claimant, however added:

     I can’t be for sure, but we usually had two sometimes three
interviews.

     And then, we had to do the necessary background checks and
that sort of thing. (T. 48).

Ms. Chitwood acknowledged that the claimant was employed by respondent on July 26, 2012. 

Ms. Chitwood denied that respondent does pre-employment physicals. Ms. Chitwood confirmed

that the claimant’s hourly rate of pay was $8.00, and that she started out working fifteen (15)

hours per week, and that she eventually her hours to about forty hours a week. 

The name of the client/patient where the claimant was working on December 24, 2012,

was Ms. Jimmy Hopkins.  Regarding the qualification for respondent providing services for the 

client, Ms. Chitwood testified:

     Yes, this particular client is on what they called the waiver
program, Elder’s Choice, and that’s through the DHS office.  We
don’t - - they send them to us.  Usually, it’s at random, because
there’s several companies in my business, and, you know, they just
do it at random, and she was certainly appropriate, or DHS would
never have - - they approved her, yes, for whatever. (T. 49-50).

Regarding her first notice of the claimant’s asserted injury, Ms. Chitwood’s testimony

reflects:

     I was out of town; it was Christmas Eve.
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     I think I was en route to Fayetteville, but it was either late that
evening or early the next morning. (T. 50).

Ms. Chitwood testified that she learned of the afore through Ms. Jacobs:

     She reported it to me.  And then - - she called the hospital and
she said she had called the hospital that afternoon late thinking that
maybe Ms. Thomas might have been admitted, but she wasn’t.  She
was sent home, and I’m not sure who told the nurse this, it’s
probably like hand-me down, but it - - they were so busy on
Christmas Eve at the hospital, they were - - if it was non-emergent,
they just did what they could, and then, sent them home to see their
own doctor the next day. (T. 50-51).

Ms. Chitwood testified that she first had contact with the claimant before the end of the year, late

December 2012.  Regarding the afore contact, Ms. Chitwood testified of the claimant:

     Well, she was quite distraught, and I really - - she called and she
also talked to the office manager and she was extremely rude, she
shouted at me and accused me of not being caring and accused me
of pretty much everything, told me she was going to sue me, and I
hung up on her one time because, you know, I just thought maybe
she would just calm down. (T. 51). 

Ms. Chitwood was questioned regarding the involvement/discussion of filing a workers’

compensation claim during her conversation with the claimant: 

     I asked - - I tried in between the shouting and screaming to tell
her that I needed a doctor’s statement covering her for her absence,
and of course, I can understand she took that as being an insult, but
I have to - - as a business owner, you have to have that.  I mean,
certainly if she had gotten clearance from any doctor, she could
have come back to work. (T. 52).

Ms. Chitwood testified that the claimant did not respond one way or the other.  Ms. Chitwood

maintains that she never received any documentation from the claimant regarding her being off

work:

     No, nothing until I received a letter from EEOC, a
discrimination case against me, and then, the papers for the
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workers’ comp? (T. 52).

As far as the claimant’s current employment status with respondent, Ms. Chitwood’s testimony

reflects:

     Well, she doesn’t have any leave.  They get - - after a year they
get forty hours, and she’s not been there a year.  So, there was no
coverage for her. (T. 52).

Ms. Chitwood added of the claimant:

     She can come back to work as soon as she gets clearance. (T.
53).

Ms. Chitwood testified that she was not aware that the claimant was on Medicaid.  Ms.

Chitwood added:

     Okay.  She took care of Mr. - - or her ex-husband.  Then, when
she went to work at Bay; I’ll call it Bay now instead of Lake City,
she had worked there about two weeks and she came to me and she
said - - and she was really flustered, and she said, “I’m going to
have to quit work.”  And actually, she was one of my good CNAs,
and I - - I said, “What?”  And she said her case manager told her
she was working too many hours and she had to cut back.  So, we
obliged her, and really, in actuality, I probably wouldn’t have taken
that client in Bay, because driving from Blytheville or Osceola is
very costly.  You know, the gas was just out of sight.  But anyway,
then, low and behold, November - - just a couple of more weeks,
she come back and says that the case manager had worked it out,
and she could come back to work.  I valued her employment, and
so, we snatched the CNA that was in there and put her back and the
incident happened shortly after that. 
(T. 53-54).

In addition to the telephone call from the claimant in late December 2012, Ms. Chitwood

testified with respect to subsequent contact by the claimant:

     In March, my husband and I were driving to - - there was a
couple of calls while I was out and she talked to the office
manager, and the manager gave me the message, but she called me,
I was en route to Fayetteville to a child - - a grandchild’s birthday
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party.  I believe it was in March, and she was very, very friendly
and very, very nice, and she said, “Eva,” she said, “you know, I
hate this,” and she said, “let’s - - I just want to drop it.”  And she
talked a little bit.  And I can’t remember exactly everything and I
said, “Well, Gloria, you know, I can’t - - I don’t have the authority
to drop this case.  You’re going to have to talk to someone in Little
Rock.” (T. 55).

Ms. Chitwood testified that the above was the last conversation she had with the claimant.   Ms.

Chitwood added:

     Well, number one, when we first hired her, there was no
certificate from a doctor saying she could work because she had
had knees or muscle problems.  You know, I’m not the sharpest
tool in the shed, and I don’t want to discriminate against anybody,
but if you’re an employer and somebody came in with a letter from
a doctor on the very onset of employment and said, “I’ve got bad
knees, I can’t do A,” I don’t believe you would hire them.  I mean,
I didn’t come in on the turnip truck, I mean, that’s - - that’s a red
flag. 

     And as far as the appropriateness of the client, she was
appropriate.  As far as the training for the job, Ms. Thomas had the
training.  She was told by the nurse not to do any moving, lifting,
transferring until there was one assist, which was the husband, and
use of the Hoyer lift.  She did not follow through.  I have some
other statements, but I just don’t know if they’re appropriate. (T.
56).

Ms. Chitwood testified that the did not speak to the client or the client’s husband about

the claimant’s December 24, 2012, accident, adding:

     No, that is something you just don’t do.  I mean, you just - -
unless they’re going to be needed as a witness, - - dragging them in
is so close to abuse. (T. 57).

As to whether she, as co-owner and manager of respondent, dispute the occurrence of the
claimant’s December 24, 2012, accident, Ms. Chitwood’s testimony reflects:

     One of the forms - - and you have both of them, I think - -
initially I think it was a Dr. Bennett, David Bennett, said when he
would - - at the NEA Hospital, the 24th, in his statement, and it’s



16

in those records, he said, she told him she had been taking
Hydrocodone for her knees.  She also told him that she fell on the
client.  And then, a little while later, in the same packet that you’ve
got, you’ll find that somebody else said the client fell on her.  I
don’t dispute that the client might have fallen on her.

     My dispute is she was told not to try to move without an assist
and without using the Hoyer lift.  I also conclude, I had no idea,
and I have the book if anyone wants to read the side effects of the
medicine she was on, muscle pain, myalgia, A-R-T-H - - it’s like
muscle pains, musculoskeletal problems, I mean, it’s all in there.  I
had no idea.   We don’t do - - we do random drug testing only on
those that we suspect.  I would never have suspected anything of
her, she was a great employee, but I do think that those kind of
medicines, which you have access to looking at, number one, any
doctor or doctors that prescribe those together is very foolish.  I’m
not a doctor, but all you have to do is just read the
contraindications. (T. 57-58).

In addition to asserting that the claimant was performing an activity that she should not have

been performing at the time of the December 24, 2012, Ms. Chitwood maintains that the

claimant’s judgement was impaired by the fact of the medicine she was taking. (T. 58).

During cross-examination, Ms. Chitwood acknowledged that the claimant’s cousin, who

also worked for respondent recommended her to respondent and that she was hired on the spot on

July 26, 2012. (T. 59).  Ms. Chitwood acknowledged that the claimant called the office of

respondent on December 24, 2012, to report her injury.  

The medical in the record reflects that the claimant was seen at the emergency room of

NEA Baptist Hospital on December 24, 2012.  The Emergency Physician Report of the afore

reflects, in pertinent part:

HPI: pt say around 3pm today, was lifting a pt at home, who has
muscular dystrophy and is 200-300 pounds, pt fell on top of her
and this pt could not holder (sic) her up, says has had left knee
replacement and has weak knees, fell backward and hit her head on
the closet door, denies loc, and landed on her back with the pt on
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top of her. Pt now c/o her entire head hurting, neck pain, upper
back pain across her shoulders, bilateral knee pain, L>R, and right
hip pain. Pt reports had + nausea earlier, when the pt was on top of
abd, but not nauseated now, no urin (sic) stool incontinbnesance
(sic), no vision changes.

*          *          *
PHYSICAL EXAM:

*          *          *

HEAD: atraumatic, normocephalie
NECK: pt in c-collar, +midline tenderness, and paraspinal
tenderness (equal on sides per pt)
BACK: + midline tenderness low lumbar and upper/mid thoracic,
no step offs, no ecchymosis noted

*          *          *

EXTREMITIES: no swelling, no obvious deformity, no
neurovascular intact, bilateral knees tender to palp, throughout, pt
able to flex/extend 4/5 strength, no foot drop bilaterally, int/ext
rotation does not cause hip pain, flex/ext does not cause hip pain,
pt says causes her upper back to hurt, + bruise noted over mid
tib/fib area on right
NEURO: CN 2-12 grossly intact, motor grossly intact, sensory
grossly intact

*          *          *

X-RAY: T-spine- read y rads - no acute findings, pelvis - read by
rad s-neg, L-spine and right knee - neg, CT - head read by reds - no
acute intracranial injury, - Ct c-spine - rea d (sic) by rads - stable
reversal of normal lordotic curve otherwise no acute findings, I
reviewed x-ray as well, and did not see anything acute.

DIAGNOSIS: cervical strain, RLE contusion, thoracic strain,
closed head injury.

*          *          *
d/w pt test results and need to fu with PCP discussed ice/heat, slow
range of motion stretches, pt says she takes hydrocodone for her
knee, d/w pt that she can continue that, says she doesn’t take
Ibuprofen bc of the aspirin content.  I told pt taht (sic) it doesn’t
that if she can’t take Ibuprofen I would like for her to take it, but if
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she can’t, she can’t, will add muscle relexant (sic).  (JX #1).

The medical in the record reflects that the claimant was seen at Diffine Family Practice by

Dr. David Diffine on January 8, 2013.  The office note relative to the afore reflects, in pertinent

part:

HPI: Pt comes in for followup.  Pt was hurt in an injury at work. 
Pt is saying she can’t go back to work.  Pt is having pain in her
knees, and up and down her back.  Pt seen at NEA ER and had
xrays which were all negative.  Pt is wanting to get on disability.  I
have referred her to seek legal counsel regarding this. (JX #1).

The office note does not reflect the presence of objective findings of an injury attributable to the

December 24, 2012, accident of the claimant.

The record reflects that the claimant was seen in follow-up by Dr. Diffine on January 28,

2013.  The afore reflects, in pertinent part:

HPI: Pt comes in for followup of her chronic problems.  Pt still
having a lot of pain in both of her knees.  Pt is wanting to see
another ortho than the one she already saw. (JX #1).

The claimant was again seen in follow-up by Dr. Diffine on March 11, 2013.  The office note

relative to the afore reflects:

HPI: Pt comes in for followup of her chronic problems.  Pt says
she is having more problems with her neck, back, R hip, and
bilateral knees.  Pt says everything is getting worse.  Pt has been
unable to work since her injury at work. (JX #1)

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical evidence, application of the appropriate

statutory provisions and applicable case law, I make the following:

FINDINGS

1. On December 24, 2012, the respondent employed the requisite number of
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employees to bring its operation within the purview of the Arkansas Workers’ Compensation

Act, but did not have a policy of workers’ compensation in place, nor was it an authorized self-

insured employer.   

2. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

3. On December 24, 2012, the employment relationship existed between the 

claimant and respondent, during which time the claimant earned an average weekly wage of

$320.00, which generates weekly compensation benefit rates of $213.00/$160.00, for temporary

total/permanent partial disability. 

4. On December 24, 2012, the claimant sustained an injury arising out of and in the 

course of her employment.

5. The claimant was temporarily totally disable for the period commencing 

December 25, 2012, and continuing through January 8, 2013.

6. The respondent shall pay all reasonably necessary medical, nursing and other 

apparatus expenses arising out of the claimant’s compensable injury of December 24, 2012.

7. The claimant reached the end of her healing period on January 8, 2013.

8. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant contends that while within the course and scope of her employment she 

sustained an injury to her neck, low back, hip, and knees on December 24, 2012, which required

medical treatment and rendered her temporarily totally disabled.  The claimant seeks

corresponding temporary total disability and medical benefits.  Respondent disputes the

compensability of this claim in its entirety.
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The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions.

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstance that aggravate pre-existing condition are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).   An aggravation is a new injury resulting

from an independent incident, and, as such, must meet the definition of a compensable injury in

order to establish compensability.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); Farmland Ins. Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996). 

In order to prove a compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the claimant must establish by a preponderance of

the evidence: 1) an injury arising out of and in the course employment; 2) that the injury caused

internal or external harm to the body which required medical services or resulted in disability or

death; 3) medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-

102 (16), establishing the injury; and 4) that the injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102 (4)( A) (i) (Repl. 2002).

The evidence in the record preponderates that the claimant sustained injuries arising out

of and in the course of her employment with respondent on December 24, 2012.  There is not a

dispute that the claimant commenced her employment with respondent on July 26, 2012. 
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Further, the evidence disclosed that on December 24, 2012, the claimant was performing work in

the residence of a client of respondent in Bay/Lake City, when she fell while attempting to assist

the client.  The credible evidence in the record reflects that in the fall, the client, who weight in

excess of 200 pounds, fell on top of the claimant.

The claimant reported the accident to appropriate supervisory personnel of respondent

and sought medical treatment at the emergency room of NEA Baptist Hospital in Jonesboro.  The

medical record regarding the claimant’s December 24, 2012, visit, reflects a history of the work-

related accident.  Further, following examination and diagnostic studies, the medical records

disclosed the presence of a bruise over the “mid tip/fib area on the right” as well as “a reversal of

the normal lordotic curve” with respect to the claimant’s cervical spine.  As a consequence of the

afore, the claimant’s injuries were diagnosed as a cervical strain, right lower extremity contusion,

thoracic strain, and closed head injury.  The claimant was prescribed a muscle relaxant and

directed to follow up with her primary care physician.  The claimant was also directed to remain

of work.

The claimant was seen by her primary care physician on January 8, 2013.  The claimant

was not directed to remain off work by her primary care physician following his examination of

her on January 8, 2013, nor did the physician author an off-work slip in connection with the visit. 

As noted above the claimant was seen by her primary care physician on several subsequent

occasions, however the record does not reflect evidence that she was directed to remain off work

for injuries growing out of the December 24, 2012, accident.  The medical records of the

claimant do recite the chronic pain complaints, for which treatment was geared after the January

8, 2013, visit to her primary care physician.
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The employer is mandated to promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services

are reasonably and necessary by a preponderance of the evidence.  The afore services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).  While the medical in

the record preponderates that at the time the claimant was seen at the emergency room of NEA

Baptist Hospital following the December 24, 2012, medical treatment rendered in connection

with her injury was reasonably necessary.  Likewise, the claimant was directed to follow-up with

her primary care physician, Dr. David Diffine, by the attending emergency room physician. 

Accordingly, the claimant was seen first seen by Dr. Diffine on January 8, 2013.  The treatment

rendered to the claimant on January 8, 2013, by Dr. Diffine was reasonably necessary in

connection with the treatment of the December 24, 2012, compensable injuries.  The evidence

further reflects, based on the results of the claimant’s examination on January 8, 2013, that she

had recovered or reached maximum medical improvement.  The respondent is liable for the

payment of medical expenses incurred by the claimant in her December 24,2012, treatment at the

emergency room of NEA Baptist Hospital as well as that of January 8, 2013, by Dr. Diffine.
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The claimant was off work as a result of the injuries growing out of the December 24,

2012, compensable injury, and within her healing period from December 25, 2012, and

continuing through January 8, 2013.  The evidence preponderates that by the time the claimant

was seen by Dr. Diffine on January 8, 2013, she had recovered from the injuries growing out of

the December 24, 2012, compensable accident.  The claimant had returned to her baseline of

chronic pain syndrome by January 8, 2013.  The claimant has sustained her burden of proof by a

preponderance of the evidence that she was temporarily totally disabled and totally incapacitated

from gainful employment as a result of the December 24, 2012, compensable injuries from

December 25, 2012 and continuing through January 8, 2013, and correspondingly entitled to

temporarily totally disability benefits.   Respondent has controverted this claim in its entirety.

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $213.00, for the period

commencing December 25, 2012, and continuing through January 8, 2013.   Said sums accrued

shall be paid in lump without discount.  

Respondent is further ordered and directed to pay all reasonable necessary medical,

nursing, and hospital expenses arising out of and in connection with the treatment of the

claimant’s compensable injuries of December 24, 2012, pursuant to Ark. Code Ann. §11-9-508

(a) (Repl. 2002).

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED. 
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________________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE  

 

  


