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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 10, 2013, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  

The testimony of David Ray Thomas, coupled with medical reports and other documents
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comprise the record in this claim.

DISCUSSION

David Ray Thomas, the claimant, with a date of birth of September 13, 1955, has a 9th

grade education, having quit school in the 10th grade.  The claimant did not enter the military,

receive any specialized training or obtain a GED beyond this basic education.  The claimant can

read and write and do mathematics. Claimant commenced his employment with respondents on

August 14, 2004, as the unit’s only maintenance man.

The testimony of the claimant reflects, regarding his employment history since leaving

school:

     My first job was working for the county building bridges.  I’ve
been in construction ever since.

     I’m a heavy equipment operator, and also I’m a maintenance
manager, houses and apartments. (T. 9).

The claimant testified that he started working when he was seventeen.  The heavy equipment that

he has operated included excavators, dozers, drag lines, trenchers.

At the time of his June 28, 2006, compensable injury the claimant was working for the

City of Hughes.  In describing the nature of the maintenance work that he performed for

respondent-employer, the claimant testified:

     I was the maintenance.  I done everything from the painting to
the yard work to the - - hauling drywall.  I done it all.  Plumbing,
I’ve done refrigeration.  I’d like to add, when I started there, they
had two maintenance men full-time and one part-time.  When I
started, I wound up - - I was the only maintenance man there.  I did
it all. (T. 10).

The claimant testified regarding his employment efforts since sustaining the June 28,
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2006, compensable back injury in the employment of respondents #1:

     I haven’t done any.  I tried to work.  I had - - well, I don’t know
how to say this; I was seeing a doctor.  I don’t know if it’s - - I was
seeing a doctor in Memphis, and he wanted to do certain
procedures.  And to my knowledge workman’s comp didn’t agree
to those procedures; so, he had no other choice than to put me back
to work.  He said - - I can’t say what he said, but it was that I could
go back to work light duty.

     I went back to Hughes Housing Authority and they told me
there was no such thing as light duty work.  I’ll be honest with you,
I had borrowed from everybody, and I sold everything I owned, I
couldn’t pay a hundred dollars a month rent.  And I had a friend
and his son had an excavator and I tried to work.  The
understanding with him, was I’d do what I could do, and I’d get on
it, and I might stay on it for forty-five minutes, and I’d have to get
off of it.  I could stay on it - - I’d have to crawl off of it; so, I
couldn’t do that then, and I don’t believe I could do it now.  I mean
- - but a man can do a lot of things if he has to.  
(T. 10-11).

The afore employer was Scott Construction Company for which the claimant ran an excavator for

a short period of time.   The claimant asserts that he has not worked any place else since he

stopped working for Scott Construction Company.  

As a result of the ruling from the prior hearing of July 11, 2008, the claimant was

authorized to obtain additional medical treatment in connection with the compensable June 28,

2006, back injury.  The testimony of the claimant reflects, regarding the nature of his subsequent

medical treatment:

     I don’t - - I’ve had surgery.  I don’t think I had had the surgery
at that time.  I’ve had new bone put in my back.  I’ve had clamps
put in my back.  I’ve had numerous shots of all kinds, steroids,
nerve blocks, and I had so many, the conversation between me and
my physician was, I’ve had so many that we were scared of me
being paralyzed. 
(T. 12).
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The claimant elaborated with respect to the nerve blocks:

     The first time I did, because I didn’t know, I have a terrible fear
of needles, but after that, from there on, I would take no kind of
medication for the pain, because, it’s like I told him, as bad as I
hurt, that couldn’t hurt me no worser, and if they was any relief, I
wanted to feel it.  I wanted to know if they was any relief. (T. 12).

The claimant explained that he did obtain some relief as a result of some of the shots:

     Yes sir, some of the shots, I could feel it straight down my leg. 
I could feel it from the - - where the needle went in clean down in
my feet, but at times it was like he just stuck a needle in me, I felt
nothing.  You know, I didn’t question, did he put medicine in
there, but, you know, it was like a hit and miss, I mean. (T. 12). 

The testimony of the claimant reflects that he made the decision to take his treatments without

any medication so that he would be able to feel the relief from the nerve blocks, if any:

     Exactly.  Like I said, as bad as I hurt, a needle couldn’t hurt me
no worser.  I would give a million dollars for a day without pain.  I
mean, I wanted to know - - well, you hurt all the time, if you’ve got
a chance to take a shot and you get relief, you want that relief, if it
lasts a minute or ever how long, forever.  You know, you want that,
or I do.  I want that relief.  (T. 13).

In addition to the series of epidural blocks, the claimant has also undergone back surgery. 

In describing his current health and condition as a result of the compensable injury and treatment

for same, the claimant offered:

     Not real good.  I mean, I can’t sleep, I can’t rest.  I’m up.  I go
to bed at 10:00, 10:30, by two o’clock, I’m up.  At 2:30 I’m
walking the floors.  I walk the floors until daylight.  I’ve tried to
sleep on - - I’ve tried to get my rest on the floors.  I’ve slept on the
beds.  I’ve sleep in the recliners.  I’ve even tried to sleep in the
front seat of my truck, and the only way I can get any relief is for
me to sleep on my elbows, on my belly, and I’ve slept that way so
long now, I can’t - - well, that don’t make any sense either, but it’s
hard for me to raise my arms to comb my hair, you know.  And I
consider that’s because I’ve slept on my arms so long trying to get
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the relief on my back to go to sleep.  But I’m up every night. (T.
13). 

In explaining his posture while sitting on the witness stand during the hearing, the claimant

testified:

     That gets the pressure off my lower back.  I sit on my elbows. 
I’ve got calluses on my arms where I sit on my arms.  I mean - -
and I can’t sit still, that’s what I was saying.  It’s not because I’m
nervous, it’s because I’m trying to - - I move to keep from - - if I sit
in one spot without moving, I’ll just get to hurting so bad and I’ll
fall probably when I do that. 

     I have fell, yes, sir.  (T. 14).

The testimony of the claimant reflects that he does drive.  The claimant testified regarding the

limitations on his driving bought on as a result of the June 28, 2006, compensable injury and

subsequent treatment:

     Well, I live thirteen miles from town.  I drive that round-trip
practically - - not everyday, but mostly every day.  But any
distance, for instance, when I have to make a trip to Little Rock to
get the shots, I have to stop down at Carlisle or somewhere in there
and get out and walk around, you know, to continue the trip.  The
same coming back, you know. 

     If I made it [trip to Little Rock] without stopping, I’m hurting so
bad when I get there that, you know, I’m constantly pacing, and I
mean, I just have to walk to try to get some relief.  I mean, that far
a distance just tears me up. (T. 14). 

Regarding the impact of the trip to Little Rock has on him the following day, the claimant’s

testimony reflects:

     Well, tomorrow I can’t - - you know, that’s where my wife and
my little boy has to help me up off the couch.  I mean, he’s like a
little mule, you know.  He comes and give me his shoulder and
says, “Daddy, let me help you up.”  And he’s did that, you know,
many a time. (T. 15). 
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The claimant also discussed the emotional toll that the compensable injury has had on him:

     See, now, that’s - - I mean, that’s bad.  I’ve worked all my life. 
This ain’t hard on me financially, it’s hard on me physically, but
it’s more hard on me mentally, because I can’t - - I’ve worked - - I
worked for three dollars a day when I started working as a kid, but
yeah, it’s hard on me mentally.  It tears me apart, because I can’t
get up and do what I need to do, what I was raised to do, and that’s
to work and raise my family. (T. 15).

In addition to feelings of frustration, the claimant testified about being irritable:

     Yes, sir.  I get to hurting so bad sometimes that I can’t hardly
stand myself.  I have to go outside.  I mean, you know, because I
don’t - - my little boy, he’s very emotional and, you know - - I’m
sorry, sir.  But yes, sir, I get emotional, I get frustrated, I get angry
at myself, because I can’t do - -

     I’ve snapped at them [wife and son], but, you know, I think
that’s part of being married and a part of being a father.  But I can’t
- - I’m not going to sit here and say that it because I hurt, but I’m
sure it has a lot to do with my hurt.  I mean, I’m sure every parent
has snapped at their child, but yeah, I’ve been in pain that I was
very short-tempered with them.  And I have - - I don’t want to say
that was totally all of it, but I’m sure that was a part of it.  (T. 15-
16).

The claimant testified regarding his present daily activities:

     It starts from the time I get up at 2:30 in the morning, two
o’clock in the morning, I walk, try to get eased up from - - get to
moving.  After daylight, I have chickens, I’ll to out, I’ll feed my
chickens, I’ll walk around over the yard.  Walking seems to - -
walking used to help me, that used to be my pain relief, but it’s got
now the more I walk, it hurts me eventually after walking now. 
My daily routine is to just try to move and stay active.  I mean, I’ve
got things I need to do around my house.  I can’t mow my yard,
like - - I can’t do stuff like that. 

     My wife, well, she - - my wife mows the yard.  I mean, I can get
on that riding mower for five minutes and I have to cut it off and
roll off of it.  That’s the way I have to get out of bed.  I lay there, I
have to fall to the floor and go from the floor up.  I can’t come
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straight out of bed when I wake up hurting like that.  But my daily
routine is - - I don’t have a routine.  It’s just - - just try to make it,
you know.  I don’t know however to put that.  (T. 16-17).

As to accomplishing those tasks around the house that his wife is not able to physically perform,

the claimant testified:

          Well, yes, sir, I have a neighbor, they just bought the place
next to me there.  He lives approximately, from my front door to
his front door, a hundred and twenty feet.  I mean, I can’t sneeze
unless he hears me sneeze, and vice versa.  He helps me.  I had an
old shed in the front yard, he’s torn that shed down, for me, you
know, he knows I can’t climb.  He climbed up and tore the shed
down for me.  He helps my wife.  When he mows his yard, a lot of
the time he mows a lot of my yard.  I have a little old garden that I
tinker in.  He’ll get out - - he’ll till my garden, because I can’t hold
on to the garden tiller five - - well, when he don’t till it, my oldest
daughter, my stepdaughter, she tills it to get it ready ninety-nine
percent of the time.  But I tinker in it, that gives me something to
do.  He tills my garden, he’s picked my peas, he’s picked my
vegetables, because I can’t bend over to pick them.  I mean, he’s a
big help, and that’s all - - I can’t afford to hire nobody to do this.
(T.17).

Regarding the initial impact of his injury and the refusal of respondents #1 to authorize

recommended treatment, the claimant offered:

     Yes, sir, if I may.  When I got hurt, and I’m going to say this
again, the first physician I seen, he made suggestions to workman’s
comp for things to be done like nerve blocks.  I feel deeply if I got
the treatment and the medication that he suggested at the
beginning, my whole outlook then was to go back to work, because
in ‘85 I had surgery, I went back to work, I worked all these years,
every day.  And that was my potential to, “Here get this done, get
well, go back to work, raise my family.”  I didn’t get that medical
treatment, and like I said again, when I didn’t get it, there was
nothing to do but go work light duty.  Well, when I couldn’t go to
work, naturally, my checks stopped.  Two years, I got no medical
treatment.  I got nothing.  No money, no nothing, and I honestly
believe that if I had of got that treatment, then, I may be different
today, but that’s hindsight and, you know, that’s just my opinion.
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(T. 18).

The testimony of the claimant reflects that Dr. Schlesinger performed the surgery on his

back in connection with the treatment of his June 28, 2006, compensable back injury and also did

some of the epidurals.  The claimant expressed an interest is obtaining a change of physician. 

Regarding the afore, the claimant testified:

     My concern with Dr. Schlesinger, Dr. Schlesinger, he’s - - I
read an article that was in his office while I was there.  He made
the top surgeon of the year.  The first year he was there, he made
top surgeon in Little Rock.  Dr. Schlesinger is a very good doctor. 
I’m not saying nothing bad about Dr. Schlesinger, but my opinion
with me and Dr. Schlesinger, he’s as tired and frustrated of it as I
am, and that’s the reason I would like for a doctor to get a new
outlook of it.  You know, Dr. Schlesinger, he could be frustrated;
he’s looking over a small something in there, you know.  That’s the
reason I’m - - Mr. Daggett, and we talked about maybe another
physician.  But Dr. Schlesinger, I can’t condemn him, because he’s
went from - - well, he went the whole mile.  He’s done everything
he knows to do. (T. 18-19).

In describing his response to another physician offering further surgery and treatment in

connection with the compensable injury, the claimant testified:

     If we talked and it made sense to me, yes, sir, I would do - - you
know, if he told me, “Mr. Thomas, they overlooked this and this is
the nerve,” like doctors - - like the conversation with Dr.
Schlesinger.  After all these shots, you know, and we was
discussing there’s a possibility of me being paralyzed from all of
these, because they were so many of them.  Our agreement was,
“let’s try one more in a different nerve.”  And the past four shots,
the epidurals, have been in a different nerve than what we had
operated on previously, the operation.  The last four shots totally in
a different position in my back.  And like I was saying a minute
ago, when they hit that spot, I could tell when they hit that spot,
because I can feel it, and like I said again, there’s times that he
gives me the shot and I believe - - I told my wife, “I don’t know if
they even put any medicine in there,” because I felt nothing, you
know.  But like I’m saying, again, and I didn’t mean to get off base
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here, but Dr. Schlesinger, I believe he’s just - - he’s frustrated, he’s
at his wit’s end, and I believe, you know, another physician would
- - might could find a little something he’s looking over.  I mean, if
that makes sense. (T. 19-20).   

During cross-examination, the claimant explained that his daily activities were dictated

by how his back felt on that particular day:

     Yes, sir.  Well, the way my back allows me to do, I’m saying I
don’t have a daily routine.  I mean, I have a routine and that’s try to
stay as comfortable as I can during the day.  I mean, I could eat
pain pills all day, but I have a wife and I have a family and I have a
life and I don’t want to be zombied out. (T. 21).

The claimant acknowledged that he does take pain medication:

     I have to.  I’ll take pain pills in the morning about 6:30, seven
o’clock.  Seventy-five percent of the time - - most of the time I eat
a Aleve or Ibuprofen, like I took Ibuprofen before I got here today
because I was - - I probably had to be up walking and all this, if I
didn’t.  But no, sir, as far as a routine, I don’t have a daily routine
other than what I can do.  (T. 21).

The claimant takes Hydrocodone.  The claimant offered regarding the frequency of taking the

afore:

     I’ll take it - - on a percentage, I’ll take it eight percent of the
time, one a day, because once I get moving - - I don’t like taking
pills.  I mean, I had a kidney stone, and I went a day and two nights
before I went to the doctor with this thing; so, I’m pretty well - -
can stand a good bit of pain without having to drug myself up as I
call it. (T. 22).

The claimant’s son is nine (9) years old.  The claimant’s wife does not work.  

As far as any attempt to work since he had his back surgery, the testimony of the claimant

reflects:

     Other than around the house.  I mean, I push myself to the limits
there.  No, sir, I’m not physically able to go out and - - I’m a firm
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believer, you give a man an honest day’s work, he’ll give you an
honest day’s pay.  I can’t give a man an honest day’s work. (T. 22). 

Excluding his employment as a heavy equipment operator, to which he is unable to return, the

claimant was questioned whether there were any other jobs that he felt he might be qualified to

perform:

     Well, and I’m going to be honest with you there, I was thinking
of that today, this morning, before I came here.  I thought about,
well, construction work.  I can go get on a piece of equipment, I
can spend thirty minutes on a piece of equipment and I have to get
off of it.  Well, I can go from there, I can go over here and flag
traffic for fifteen, twenty, thirty minutes, then, I can’t stand no
longer; so, I go over here and maybe - - and get in this truck and
supervise the men on the job, like that.  So, I went through the
whole scenario.  There’s nothing that I can - - I can honestly say I
could give you an honest day’s work at anything I’ve ever done.  I
mean, my honest opinion.  I mean, I could get out here and eat pain
pills, but then, I’m a liability to myself and to anybody around me. 
So, you know, I don’t know how else to answer that. (T. 22-23). 

The claimant concedes that in light of the above recitation of physical limitations attributable to

the June 28, 2006, compensable injury he has not tried to do any work since his surgery:

     I haven’t.  I don’t know anybody - - everybody that knows me
knows my reputation as an operator.  I was probably about one of
the gooder there is around here.  I don’t know anybody that would
hire me with these scars on my back and the limitations I have and
the way I walk.  And the first time I’d go out and have to climb up
on a track of a trackhoe, or climb up on the track of a dozer, well,
they’re going to tell me there, “David, what’s your problem?”  You
know, no, sir, I don’t think that would - - but if I wasn’t sick, I
could go to work tomorrow, I mean, because I have that reputation.
(T. 23).

The claimant is uncertain if he obtained any relief of his symptoms from the surgery he

underwent:

     I can’t tell - - no, sir, because I’m going to say again, the
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conversation was, “Maybe we’ve worked on the wrong nerve.” 
That was the answer to the question that I asked about that. (T. 24).

The claimant discussed his conversation with Dr. Schlesinger with respect to the possibility that

the wrong nerve was operated on:

     Well, I can’t say he said, she said, I understand that for the law,
I do understand that.  But I’m saying the conversation was that I
was told, “There’s a possibility we’re working on the wrong
nerve.” (T. 24).

In terms of treatment procedures involving the “wrong nerve” the claimant elaborated:

     With the surgery and with the injections, because that’s when
the conversation came up, “Well, with the paralyzing from so
many shots, but we’ll go with one more shot and we’ll put it - -
we’ll try it in a different nerve.  Maybe we worked on the wrong
nerve.” (T. 24).

The claimant testified that he had his last shot in May 2013.  Regarding the afore, the

claimant offered:

     Let me see if I - - I think it was - - it was supposed to be every
two weeks, but the schedules got so messed up, they was two
months in between my shots instead of two weeks. (T. 24).

The testimony of the claimant reflects that the May 2013, injection did afford him some relief:

     Right, that shot that he gave me, but the one before that, you
couldn’t - - the one before that I felt nothing.  I hurt so bad after
that.  I took the first shot of the series of three, that’s what you get,
a shot every two weeks.  I felt the first one.  I went back
approximately a month and a half or two months later because of
schedules, they read my schedule, due May, like the 22nd or 25th of
the month.  And I didn’t have the money to go to Little Rock,
because I never got my mileage, but I didn’t have the money to go. 
So, we’d have to reschedule it for around the 1st .  And then, the
doctor broke his leg; so, that’s just - - but my shots wound up about
two months apart.  The first shot, I felt it, I got a little relief.  The
second shot, I got nothing.  The fact of the matter, I called the
doctor’s office in Little Rock and I told them, “I am in miserable



12

pain.  I haven’t hurt this bad in a long time.”

     The third shot, I actually felt the third shot.  I mean, I told him
before I ever come out of there that I - - that I could feel it.  I mean,
as soon as that medicine goes in there on the back nerve, I felt it
clean down to my foot. (T. 25-26).

As to whether he has had a fourth shot, the claimant’s testimony reflects: 

     No, sir.  I had four shots in this nerve they’re working on now.
(T. 26).

 
The claimant testified that the fourth shot was in May 2013:

     It helped to - - yes, sir, for a while.  And then, there - - like they
said, you know, it gave me a lot of help for three days.  I could tell
the difference in a week, maybe two weeks if I’m lucky.  That the
pain’s not - - I can’t say excruciating, because the pain’s bearable,
I’ll put it that way.  I mean, there’s times it hurts so bad, I can’t
bear it.  I hurt all the time, but after that third shot, the pain eased
up. The pain was there, but it wasn’t as intense as before the shots.
(T. 26).

As far as plans for yet another shot, the claimant testified:

     No, sir.  He [Dr. Schlesinger] has not - - which these shots, I
think is that you can’t get them but every six months or maybe
every year, because like I said, they’ve given you so many before,
but these steroid shots are listed for every two weeks in a series of
three, and then, I think it’s six months to a year before you can take
that shot again. 
(T. 26-27).

The claimant offered regarding his activities on a daily basis:

     Well, like I said a while ago, I might have to go to town about
every day, then, I go around in my yard, my neighbor, we have
three acres there, the whole three acres mowed.  I’m out and about,
you know, around there approximately all day. (T. 27).

The claimant has received Social Security disability benefits for a little over a year and is

Medicare eligible.  The claimant testified that he does not have a return appointment with any
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doctor.   Since last seeing Dr. Schlesinger, the claimant’s testimony reflects:

     Well, I see my monthly physician, Dr. Waddy.  He, so-called,
checks me out and writes me my medication because once Dr.
Schlesinger says, hypothetically, “I’m done.  I don’t know what
else more or less to do.  You need to find you a primary physician,”
which I’ve never been sick.  I didn’t have a primary physician.  So,
I started seeing Dr. Waddy at Hughes, and he’s moved to Freeway
Medical here in Forrest City; so, I continue seeing him for my
monthly medication. (T. 27-28).

The claimant testified regarding his physical limitations.  Specifically, the claimant’s

testimony reflects that he can only stand in one place for 3-5 minutes before having to change

positions due to severe pain.  As far as the duration of his ability to remain seated the claimant

offered:

     As long as I squirm and, you know, I’ll keep moving, I mean, I
can’t sit still, but as far as I move I can, kind of, transfer one to
another. (T. 29).

The testimony of the claimant reflects regarding his ability to bend at the waist:

     Very little.  Most of the time, I’ll more or less squat.  I have to
hold something to help myself back up, but it don’t come to that,
having to bend, you know, ever, ever.  You know, I always find
some way to get it. (T. 29).

The claimant was questioned about the limitations on his ability to lift due to the compensable

injury:

     Through the - - I went through the - - there was a physical
therapist that went through a bunch of stuff.  I had fifteen pages of
stuff that he put me through.  I think he’s based me, like - - but
with me, I’ll just be honest with you, I can - - my wife, we buy
groceries, I can take ten pounds of sugar and walk from the vehicle
to in the house.  I mean, I can’t carry it out here, because that puts
too much on my hips and on my legs, but get it in close to my
body, I - - you know, I do fairly good with it. (T. 29).
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As far as his ability to dress himself, to include putting on his socks and shoes, the claimant

testified: 

     Well, yes, sir, I do.  My wife offers to help a lot, but I’m very
independent, I figure when I get there, you know, I need to be in a
nursing home.  But, yes, sir, I do dress myself.  I may have to take
two or three tries to throw my foot in that boot, but, yes, sir, I do
dress myself. (T. 31) 

The claimant added:

     After the shots they give me physical therapy, like they put me
in there.  I was having my physical therapy on my second shot on
this series of three.  The therapist asked me had I ever had any
dealings with a TENS Unit.  And I don’t know, which she
explained to me, which I told her I had, and maybe back because I
was having so many muscle spasms.  She - - I can’t say what she
said, but anyway, my muscle spasms were some of the worst; put it
that way.  And that’s when she asked me about the TENS Unit.  I
told her I had had dealings with them, which, you know, they put
electric shocks through the nerves - - to your nerves and to your
muscles.  And her suggestion was, “Well, I’ll see Dr. Schlesinger
about a TENS Unit.”  So, she left me in with the heat on me and all
this that and the other.  And she left the room with my thoughts
that she was - - the reason she left the room was to see the doctor
about the TENS Unit.  When she came back, the TENS Unit was
never - - I don’t know if she checked on it or he denied it or - - but
I’m saying, you know, she, the therapist talked like the TENS Unit
may actually help me, you know, with some of these spasms and
stuff, but I just wanted to add that. (T. 29-30).

The claimant was questioned as to whether he had discussed the viability of the use of a TENS 

Unit with Dr. Schlesinger:

     To be honest with you, Your Honor, I haven’t discussed much
of anything with the doctor, he’s in and out; there it’s like an
assembly line. (T. 30).  

                           
The medical in the record reflects that the claimant was initially seen by Dr. Schlesinger

on December 28, 2009, at the request of respondents for a neurosurgical second opinion.  The
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afore report reflects, in pertinent part:

MEDICAL DECISION MAKING

Interpretation of Data: His MRI scan reveals evidence of left L4-
5 neural foraminal stenosis with osteophyte formation and a
protruding disc into the neural foramen.  There are postoperative
changes at the right L4-5 level.  There are right L5-S1
postoperative changes.  There are severe degenerative changes
noted at L4-5 and L5-S1.  I have personally reviewed the actual
images of the lumbar spine.  I have requested and reviewed the
radiologists’ report, and basically agreed with their findings.

The radiologists report some renal cysts that seem like incidental
findings, but you may need to follow up was a primary care
physician regarding this, but it certainly sounded benign in nature.

A decision was made to request the patient’s medical records from
your office.  I will review these when we have received them.

Impression/Plan/Discussion: As regards his present diagnosis, I
would say he is symptomatic from lumbar degenerative disc
disease aggravated by the accident.

As regards his left leg symptoms, this could be from his L4-5
neural foraminal stenosis.  My recommendation is that he has
EMG/nerve conduction tests of his left leg and a selective nerve
root block done after this of the left L4-5 neural foramen.  If this
gives him excellent but short-term relief and nerve conduction tests
indicate a left L4 radiculopathy, then perhaps he might be
benefitted from potential froaminal decompression.  He also has
chronic back pain and perhaps stabilization of this L4-5 segment
may be considered at the time of decompression of the L4-5
foramen.  However, what argues against this being the case is the
pain is down the back of the leg and the L4-5 foramen would affect
the L4 root, which would be more lateral and anterior on the shin.

I would be happy to carry out any of these workup if desired, but at
this point I am only providing this opinion.  We will not do
anything at this time, but will wait to hear back from the requestor
of this evaluation.  (CX #1, p. 43-44).          
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On July 8, 2010, the claimant underwent surgery under the care of Dr. Schlesinger.  The

claimant’s preoperative diagnoses were left L4 and L5 foraminal disc herniation/forminal

stenosis and segmental spinal instability.  The July 8, 2010, Procedure Note reflects, in pertinent

part:

PROCEDURES:
1. Left L4 and L5 transpedicle transforaminal

decompression/discectomy.
2. Placement of NuVasive H2 allograft spacer into the

interspinous space.
3. Spinus process fixation with the Nuvasive AFFIX II

Spinous process fixation device.
4. Facet dowel fusion with Nuvasive allograft dowel.
5. Use of operating microscope under greater than four-poser

magnification.
6. Intraoperative lateral lumbar spine x-ray.
7. Posterior lumbar fusion and posterior lumbar interbody

fusion with formagraft implant.
8. Harvesting of iliac crest bone marrow aspriate. (CX #1, p.

30).

The medical in the record reflects that the claimant underwent an epidural steroid

injection at L5-S1, under the care of Dr. Schlesinger on September 30, 2010. (CX #1, p. 26).  The

claimant was seen in follow-up by Dr. Schlesinger on October 5, 2010.  The Chart Note

regarding the afore visit reflects, in pertinent part:

Medical History:(History of the Present Illness) Mr. Thomas was
back today in follow-up.  He states that he has continued suffering
in his back and down his left leg.  He had previously had a postop
MRI as well as laboratory work done.  There was no evidence of
infection.  No evidence of a surgically fixable problem.

*          *           *

MDM & Plan:   Because of his persistent back pain down his left
leg and the previous concern of possibility of an infection, I would
like to repeat an MRI of the lumbar spine with gadolinium and get
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a CBC, sed rate ad CRP.  He says he is having difficulty sleeping at
night an we will give him a prescription for Ambien 10 mg one
p.o.q. h.s.

We have done all three epidural injections postoperatively and I am
not sure what else can be done.  We will see what these studies
show.  I will see him back after the above studies are done. (CX
#1, p. 25). 

The Chart Note of October 25, 2010, regarding the claimant’s follow-up visit to Dr. Schlesinger

reflects, in pertinent part:

Mr. Thomas was back today in follow-up.  He continues to
complain of the same symptoms in his left leg and back pain.  MRI
scan really looks good and I do not see any sign of complication. 
There are postoperative changes noted only.

I am going to go ahead and proceed with a selective nerve root
block of the left L4-5 neural foramen as the epidural injections
have not helped him.  If this does not help, then the only thing left
to consider would be a spinal cord stimulator trial.  Certainly,
sometimes these dorsal root ganglion compression syndromes can
cause a lot of dysesthetic pain. (CX #1, p. 24). 

The medical in the record reflects that on November 11, 2010,  the claimant underwent a

Left L4-5 neural foraminal block with epidural injection of neural foramen under the care of Dr.

Schlesinger. (CX #1,p. 22).  The claimant was seen in follow-up by Dr. Schlesinger on December

10, 2010.  The Chart Note of the afore visit reflects, in pertinent part:

Medical History.     .   . Mr. Thomas was back today in follow-up. 
He has had persistent problems and suffering.  When I last saw
him, I did a selective nerve root block at the left L4-5 neural
foramen about six weeks ago.  He said for three or four days he had
really good relief.  Since then, it is still hurting, but it is better, but
still painful.  He also has left buttock pain.  On palpation, this left
buttock pain could be an SI joint pain.

*          *           *
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MDM & Plan:   I have reviewed again his past records and his
MRI.

I am going to go ahead and do a selective nerve root block again at
the left L4-5 level as well as do a left SI joint injection and see if
we can get him doing better.  Again, the MRI scan showed nothing
surgical left to do for him and perhaps before I would consider a
spinal cord stimulator, I would definitely repeat the MRI just to
make sure that nothing has developed.  If we cannot get him better,
a spinal cord stimulator is an option to consider. (CX #1, p. 21). 

The claimant was seen in follow-up by Dr. Schlesinger on January 7, 2011.  The Chart Note

regarding the afore reflects, in pertinent part:

Mr. Thomas was back today in follow-up.  Unfortunately, the
selective nerve root block at the left L4-5 neural foramen that Dr.
Erdem performed did not give him the relief that he had previously
received when I performed the block previously.  He said it did not
help at all.  He did have a left SI injection that did help.  We did
surgery on him at the L4-5 level on 07/08/10 with foraminal
decompression and spinous process clamp fixation.  Even though
the MRI scan does not show anything, he has persistent back and
left leg pain with altered sensation in the leg in a patchy
distribution.

I am going to go ahead and get a myelogram/CT scan of the lumbar
spine, EMG/nerve conduction tests by Dr. Burba, and have him
come back to see me.  I will update his record with the results of
this.  If all of this is negative, then the only thing left to do would
be to consider spinal cord stimulation. (CX #1, p. 20). 

A January 25, 2011, Chart Note relative to the claimant’s follow-up visit with Dr. Schlesinger

reflects, in pertinent part:

Mr. Thomas was back today in follow-up.  Unfortunately, he
continues to have pain in his lower back, buttock area, and down
into his left posterior leg and left calf.  He says he gets some
burning in the distal left calf area.  We have done a left L4-5 neural
foramen decompression and spinous process clamp stabilization in
July and unfortunately he has had persistent symptoms. 



19

MRI scan has been done showing postoperative changes only at the
L4-5 neural foramen.  There is no evidence of neural compression
of that study. 

We did a myelogram/CT scan and there is questionable bilateral
L5-S1 neural foramen disc herniation, but he is symptomatic on the
left. 

He also had a selective nerve root block by Dr. Erdem and a left SI
joint injection, which he said did not help at all.  In fact, it made
him hurt worse, he said. 

I was going to go ahead and proceed with blocking the L5-S1
neural foramen.  I wanted to get an EMG/nerve conduction test, but
this was not approved due to the fact he had one earlier within this
last 12-month period. 

I am going to go ahead and see how he responds to the above
selective nerve root block.  If this does not work, I really do not
know what else I can do for him other than consideration of a
spinal cord stimulator trial. (CX #1, p. 19). 

The record reflects that the claimant underwent a functional capacity evaluation on May

27, 2011.  The May 27, 2011, Functional Capacity Evaluation report reflects that the claimant

gave a reliable effort.  The report further reflects, in pertinent part:

FUNCTIONAL ABILITIES
Mr. Thomas demonstrated the ability to perform an Occasional lift
from the knuckle to shoulder level/carry of up to 30 Lbs.  Mr.
Thomas also demonstrated the ability to lift up to 20 Lbs. with the
RUE and up to 20 Lbs. with the LUE when lifting from knuckle to
shoulder level unilaterally.  Mr. Thomas demonstrated lifting 20
Lbs. from the floor to knuckle level. 

Mr. Thomas demonstrated the ability to perform the following
activities on a Constant basis: Reach with 5 Lb. Weight (L), Reach
with 5 Lb. Weight (R), Reach Immediate (L), Reach Immediate
(R), Reach Overhead (L), Reach Overhead (R), Handling (L),
Handling (R), Fingering (L) and Fingering (R).

Mr. Thomas demonstrated the ability to perform the following
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activities on a Frequent basis: Carry up to 15 Lbs., Walk, Balance,
Sitting and Standing.

Mr. Thomas demonstrated the ability to perform the following
activities on an Occasional basis: Carry up to 30 Lbs., Push Cart up
to 25 Lb, Pull Cart up to 25 Lb, Climb Stairs, Stoop and Kneel.

FUNCTIONAL LIMITATIONS
Mr. Thomas demonstrated functional limitations during his
evaluation in the area of material handling as he exhibited the
ability to perform an Occasional lift from knuckle to shoulder level
and occasional carry of up to 30 lbs.  Mr. Thomas demonstrated
lifting 20 lbs from the floor to knuckle level 

Mr. Thomas demonstrated poor tolerance of repetitive
bending/stooping at the waist and performed all activities that
required lumbar flexion with sow [slow] and guarded movement
patterns.  Mr. Thomas demonstrated being limited to occasional
frequency level with Pushing/Pulling Cart, Climbing Stairs,
Stooping and Kneeling activities. 

CONCLUSION
Mr. David Thomas completed functional testing on this date with
reliable results.

Overall, Mr. Thomas demonstrated the ability to perform work in
the LIGHT classification of work as defined by the US Depart. of
Labor’s guidelines over the course of a normal workday with
limitations as noted above.  (CX #1, p. 4-5). 

In a May 27, 2011, Chart Note, Dr. Schlesinger noted of the claimant:

Mr. Thomas was back today in follow-up.  He underwent an FCE
evaluation.  He was felt to give a reliable effort.  He was felt to be
limited to the light duty category.

I will give him a 12% disability rating in accordance with the
“American Medical Association Guides to the Evaluation of
Permanent Impairment, 4th Edition”.

I told him I will be happy to see him back again should the need
arise, but will otherwise release him from further care. (CX. #1,p.
3).
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Finally, the medical in the record reflects that the claimant underwent a MR lumbar spine with

and without contrast on October 22, 2012, at ProScan Imaging of Arkansas pursuant to a referral

of Dr. Schlesinger.  The afore October 22, 2012, Preliminary Report reflects, in pertinent part:

CONCLUSION:
1. L5-S1 S/P right hemilaminectomy.  Right

paracentral/proximal foraminal disc herniation with
surrounding gradulation tissue; with mild superior
migration; flattening right dursal sac and right S1 nerve
root.  Moderate right smaller than left foraminal stenois.

2. L4-5 laminectomy and postsurgical bone fusion and
posterior wire fusion.  Posterior right mixed spondylothic
disc protrusion gently encroaching upon right ventral dural
sac and right L5 nerve root.  Moderate right
foraminalstenosis.

3. L3-4 trace retrolisthesis.  Shallow posterior disc protrusion
with bilateral foraminal extension.

4. L2-3 disc bulge with right greater than left foraminal
extension.

5. L1-2 shallow right preforaminal disc protrusion/inferior
foraminal protrusion gently encroaching upon right
preforaminal dural sac and right L2 nerve root. (CX #1, p.
1-2).

       
  After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The existence of the employment relationship on June 28, 2006, when the

claimant

sustained a compensable low back injury, during which time he earned wages sufficient to entitle

him to weekly compensation benefits of $278.00/$209.00, for total/permanent partial disability.
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3. The claimant reached the end of his healing period on May 27, 2011, with a

residual

anatomical impairment of 12% to the body as a whole.

4. When the claimant’s age, education, work history, permanent restrictions and 

limitations are considered, the evidence preponderates that the claimant has been rendered

permanently and totally disabled within the purview of the Arkansas Workers’ Compensation

laws as a result of the June 28, 2006, compensable injury.

5. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of 

the claimant compensable injury of June 28, 2006.

6. Respondents #1 have controverted the claimant’s entitlement to permanent total 

disability benefits as a result of the June 28, 2006, compensable injury.

7. The claimant’s entitlement to a change of physician is expressly reserved.

CONCLUSIONS

The compensability of the claimant’s June 28, 2006, back injury is not disputed.  The

claimant

maintains that he has been rendered permanently and totally disabled as a result of the June 28,

2006, compensable injury.  The claimant seeks corresponding permanent total disability benefits

as well as controverted attorney fees.  While Respondents #1 concede that the June 28, 2006,

compensable injury resulted in some wage loss disability, they deny that  the claimant has been

rendered permanently and totally disabled.  Respondent #2 contends that if the claimant is found

permanently and totally disabled it stands ready to commence weekly benefits in compliance



23

with Ark. Code Ann. §11-9-502.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions. 

Permanent Total Disability

Ark. Code Ann. §11-9-519, Total Disability,  provides in pertinent part:

(c)     In all other cases, permanent total disability shall be
determined in accordance with the facts.

*          *          *

(e) (1)   “Permanent total disability” means inability, because of
compensable injury or occupational disease, to earn any
meaningful wages in the same or other employment.

(2)    The burden of proof shall be on the employee to prove
inability to earn any meaningful wages in the same or other
employment. 

The claimant, with a date of birth of September 13, 1955, quit school in the 10th grade and

has had no other formal education or training since.  The claimant commences his

work/employment history after leaving school and, until his June 28, 2006, compensable injury,

had been regularly and continuously employed.  

The claimant’s employment history consisted of heavy manual labor type jobs.  While the

credible evidence reflects that the claimant’s work history consisted of varied employment, the

same was nevertheless physically demanding and labor intensive.   The claimant’s first job after

leaving school was working for the county building bridges.  The claimant has an extensive

history of construction-type work, to include hanging drywall, painting and plumbing work.  The

claimant also acquired skills as a heavy equipment operator.  
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The claimant has ventured into the area of attempting to operate heavy equipment on one

occasion since sustaining the June 28, 2006, compensable back injury, however was unable to

continue doing same due to the residuals of the compensable back injury.  At the time of the

afore effort the claimant had not undergone the back surgery in connection with the compensable

injury.  

The credible evidence preponderates that the claimant is severely restricted in the

physical demands required to perform any manual labor employment.  Specifically, the claimant

has limitations on standing, sitting, bending, lifting, and walking.  The functional capacity

evaluation placed the claimant’s in the light work classification.  Despite having undergone

surgery, epidual steroid injections and nerve blocks, the claimant is in constant pain, which

disturbs the quality and quantity.  The claimant utilizes his elbows to relieve the pressure of his

back while sitting.  The claimant also sleeps on his stomach and his elbows, which now

adversely impacts the ability to raise his arms above shoulder level. 

The claimant was assigned an anatomical impairment of 12 % to the body as a whole as a

result of the June 28, 2006, compensable injury.  When a claimant is assigned an anatomical

impairment rating to the body as a whole, the Commission has the authority to increase the

disability rating and can find a claimant totally and permanently disabled.  In increasing the

disability rating, considerations are had with respect to the wage-loss factors, to include

claimant’s age, education, work experience, permanent restrictions and limitations.  The wage

loss factor is the extent to which a compensable injury has affected the claimant’s ability to earn

a livelihood.  Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2005).

The claimant is a credible witness, with limited education, who has a consistent work
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history since leaving school in the 10th grade.  The claimant generated a reliable functional

capacity evaluation which documents his physical restrictions/limitations with respect to lifting,

bending, standing, and sitting.  It is noteworthy that there is no evidence in the record evidencing

that the claimant suffered for any appreciable physical limitations or restrictions prior to the June

28, 2006, compensable injury.  The claimant is unable to identify any of his former jobs that he is

now physically capable of performing, such that he could earn meaningful wages.  The claimant

entered the job market at the age of seventeen and worked consistently until the June 28, 2006,

compensable injury.  The claimant attempted to return to work following his compensable injury,

while still experiencing residuals of the injury, when released by a treating physician early on

following his injury.  

The claimant has sustained his burden of proof by a preponderance of the credible

evidence, that when the wage loss factors of his age, education, work experience, permanent

restrictions and limitations are considered, along with other matters likely reasonably expected to

affect his future earning capacity, the claimant has been rendered permanently and totally

disabled within the purview of the Arkansas Workers’ Compensation laws as a result of the June

28, 2006, compensable injury.  Respondents #1 have controverted the claimant’s entitlement to

permanent total disability benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant permanent total 

disability benefits at the weekly rated of $278.00, as a result of the June 28, 2006, compensable

injury, pursuant to Ark. Code Ann.§11-9-502.  Said sums accrued shall be paid in lump without

discount. 
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Respondents #1 shall pay all reasonably necessary medical, hospital, nursing, and other

apparatus expenses arising out of and in connection the treatment of the claimant’s compensable

of June 28, 2006, to include medical related milage, pursuant to Ark. Code Ann. §11-9-508 (a)

(Supp. 2005).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

                                                               ______________________________________________
   ANDREW L. BLOOD
   ADMINISTRATIVE LAW JUDGE 


