
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G000160

ANTHONY THIBODEAUX   CLAIMANT

RASMUSSEN GROUP, INC. RESPONDENT No. 1

ARCH INSURANCE COMPANY, Insurance     RESPONDENT No. 2
Carrier

GALLAGHER BASSETT SERVICES, TPA                                  

DEATH & PERMANENT TOTAL DISABILITY            RESPONDENT No. 2

OPINION FILED JANUARY 7, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Springdale,
Washington County, Arkansas.  

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas. 

Respondents No. 1 represented by ROBERT J. DONOVAN, Attorney,
Marianna, Arkansas.

Respondents No. 2 represented by CHRISTY KING, Attorney, Little
Rock, Arkansas.
 

STATEMENT OF THE CASE

On October 9, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Springdale, Arkansas for a

hearing. A pre hearing conference was conducted on September 25,

2012, and a pre hearing order filed on September 26, 2012.   A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection been made part

of the record.  Prior to the hearing on October 9, 2012, the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2. On January 5, 2010,  the relationship of employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury on January 5,

2010.

4. The appropriate weekly compensation benefits are $562.00

for total disability and $422.00 for permanent partial

disability.

5. There is no dispute over temporary total disability.

6. Respondents accept liability for permanent partial

disability in the amount of 59 percent to the body as a

whole.

7. The respondents have accepted accept responsibility for

PTD.

 Also by agreement of the parties prior to the hearing on

October 9, 2012, the following issue is to be litigated:

1. The claimant’s entitlement to an exercise machine as

recommended by his treating physician.

2.   Whether the claimant sustained vision loss as a result of

his injury and whether claimant is entitled to glasses as

a result of his injury.

3. Attorneys’ fees.

The claimant contends that he is entitled to an FCI seated

recumbent elliptical cross trainer that has been recommended by two

of his authorized treating physicians as well as his authorized

treating physical therapist. The claimant contends that he

sustained visuion loss as a result of his stroke and that therefore
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he is entitled to reimbursement for glasses that he purchased in

connection with the vision loss.  The claimant contends his

entitlement to permanent total disability was controverted and

accordingly an appropriate attorney’s fee should be awarded.

The respondent #1 contends that respondents have not

controverted the claim.  Respondents have offered to pay for a

supervised exercise program.  The respondent controverts the

claimant’s entitlement to glasses as a result of his injury.

Death & Permanent Disability Fund contends that if the

claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with

A.C.A. §11-9-502. Therefore, the Trust Fund has not controverted

the claimant’s entitlement to benefits.  The Death and Permanent

Total Disability Trust Fund will state its remaining contentions

upon completion of discovery. Furthermore, at the pre hearing

conference, the Trust Fund indicated that if the award of

attorneys’ fees were ordered they had no objection to withholding

twelve and one half percent of benefits as payment of the

claimant’s half of Mr. Walker’s attorney fee(Record 10/9/12 p. 5).

The respondents accepted permanent total disability for this

claimant prior to hearing and as such, the claimant’s contention

related to that matter was removed(Record 10/9/12 p. 5).

The stipulations agreed to by the parties at the pre hearing

conference on September 25, 2012 and contained in the pre hearing

order filed on September 26, 2012 are hereby accepted as fact. From

the review of the record as a whole to include medical reports,
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document, and other matters properly before the Commission, and

having the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant injured his back while working for the respondent

in January of 2010.  That injury has been accepted and benefits

paid.  At the pre hearing conference and prior to hearing, the

respondents accepted permanent total disability for this

claimant(Commission’s Exhibit No. 1).  

The claimant testified that in January of 2010 he was injured

while warming up by a fire on a work site.  He stated that his

coveralls caught on fire and he could not stomp them out.  He

added, “I just went up in flames”(Record 10/9/12 p. 10).  He stated

that he could not take the coveralls off.  He added that he tried

to take the coveralls off and fight the fire and he could not do

either one(Record 10/9/12 p.10; Claimant’s Exhibit No. 1 p. 1,3).

The claimant stated that he was in the burn center, at Arkansas

Children’s Hospital, for forty-two days.  He added that he had

third degree burns over 33 percent of his body(Record 10/9/12 p.

11; Claimant’s Exhibit No. 1 p. 6).  The claimant stated that he

had five different skin grafts and ended up seeing Dr. Bise(Record

10/9/12 p.11).  He added that Dr. Bise was a plastic surgeon and he

underwent physical therapy.  The claimant stated that he had used

a recumbent elliptical machine at physical therapy.  He stated that

he had tried other machines and this machine was totally different.

He added that using this machine it did not hurt for him to work
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out.  The claimant stated, “I actually like working out on it, it

didn’t hurt me.” “...I felt like it was building up the strength in

my legs”(Record 10/9/12 p. 13-14).  The claimant also added that

three quarters of his leg had been removed because of the burns and

that he could not walk very far.  He also stated that he had damage

to his sciatic nerve.  The claimant added that he had scar tissue

on his legs.  He stated that the scar tissue affected his ability

to sit for a long time.  The claimant testified he had not found an

exercise machine that worked as good for him as the recumbent

elliptical machine.  He added that he could not stand up and use

the stair climber(Record 10/9/12 p.14).  The claimant testified

that his physical therapist and Dr. Bise recommended the

machine(Claimant’s Exhibit No. 1 p.53-54).  Dr. Capocelli also

recommended the machine(Record 10/9/12 p. 15; Claimant’s Exhibit

No. 1 p. 55).  The claimant added that Dr. Capocelli thought that

he would be able to use the machine three times a day(Claimant’s

Exhibit No. 1 p.55).  He stated, “I know I would”(Record 10/9/12 p.

15).  The claimant added that he lived in Hackett, Arkansas, and

there was no way he could come to Fort Smith to the fitness center

three times a day.  He stated that he used the machine for twenty

minutes at a time while at physical therapy.  He added that he

thought he could work up to thirty minutes(Record 10/9/12 p. 16).

The claimant added that it would benefit him to have the machine a

home.  He stated that he could not afford to come to Fort Smith

three times a day, adding, “that’s what the therapist recommended

. . . ”(Record 10/9/12 p.17).  The claimant stated that he could
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not just exercise without the machine, since he could hardly walk.

He added, “if I walk any length–-my legs don’t have enough

strength, you know”(Record 10/9/12 p. 17).

The claimant stated that he gained eighty pounds because he

was not able to move around and exercise.  He added without the

machine he “could not do anything”(Record 10/9/12 p. 17).  He

stated, “I can build up my legs on that machine and work my upper

body where I am standing in the fixed position where it doesn’t

pull on anything . . . ”(Record 10/9/12 p. 18).

On cross examination, the claimant confirmed that if the Judge

awarded the exercise machine, he would use it.  He stated, “I have

a place for it.  “Believe me, I will use it . . . I want to get

strength back in my legs.”  “I am an outside man, you know . . . I

can’t bend at my knees to bend over.”  “I have to bend over with my

back . . . that’s just how I have been living.”  “I am not used to

living this way . . . ”(Record 10/9/12 p. 29).  The claimant’s

attorney submitted a letter and printout listing the type and cost

of the exercise machine(Claimant’s Exhibit No. 1 p. 1-2).  The cost

of the exercise machine is $4,745.00(Claimant’s Exhibit No. 2 p.

2).  

The claimant also testified that he had a stroke while in the

hospital.  The medical records submitted confirm that on the third

day of his treatment for his compensable injury, his wife reported

that he had begun to ramble and his speech had been

incoherent(Claimant’s Exhibit No. 1 p. 7).  The records from

Arkansas Children’s Hospital reflect that a CT scan was performed
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and the claimant suffered an “infarct in the posterior lateral

parietal occipital area(Claimant’s Exhibit No. 1 p. 7).  He was

subsequently released to the University of Arkansas for Medical

Sciences(UAMS)(Claimant’s Exhibit No. 1 p. 7).  The records also

reflect that the claimant initially had done well during treatment

at Children’s Hospital(Claimant’s Exhibit No. 1 p. 7).  The

claimant’s records reflect a positive history for

hypertension(Claimant’s Exhibit No. 1 p. 6).  Upon transfer to UAMS

Medical Center on January 9, 2010, the chief complaint noted was

subacute left posterior parietal infarct with mild slurred

speech(Claimant’s Exhibit No. 1 p. 9-10; Claimant’s Exhibit No. 1

p. 16-18).  The medical records from UAMS reflect a notation from

Dr. Robert Archer on January 10, 2010.  He notes that he can only

speculate as to the cause of the stroke and decreased blood flow.

He states, “...I can only speculate that flow was transiently

reduced to this area either from a drop in BP or perhaps when

sedated he had decreased flow of left ICA and /or left vertebral

from head being tilted to left”(Claimant’s Exhibit No. 1 p. 13).

Additional medical records for the claimant reflect that he denied

any weakness, numbness or vision problems as a result of the

stroke.  Revised records from January 9, 2010 reflect that there

was no known history of hypotensive episodes(Claimant’s Exhibit No.

1 p. 19).  The claimant was then discharged back to Arkansas

Children’s Hospital where he remained until February 15,

2010(Claimant’s Exhibit No. 1 p. 23).   Upon discharge from

Children’s Hospital, the records reflect that the claimant
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complained of blurry vision and was referred to follow up with his

regular eye doctor.  The claimant testified  that his vision is

worse than before he got hurt.  Medical records dated May 8, 2012

state that the causes of the claimant’s various problems including

a visual field defect are related to the claimant’s injury in

January 2010(Claimant’s Exhibit No. 1 p. 58).  He stated that he

had worn glasses as a crane operator to better judge his distance.

He continued that he had always had good peripheral vision.  The

claimant stated that after the stroke he noticed “simple things.”

He added, “I’m just going to give you an example.  If you look at

the puzzle board on Wheel of Fortune, I would see just half of it.”

“I never knew what the other–if the boxes kept going on the right

side”(Record 10/9/12 p. 19).  The claimant stated that he had not

had problems with his side vision before he got hurt.  He added

that he could not have been a crane operator without good side

vision.  He stated that if had not lost the “side vision” he would

have not gotten new glasses (Record 10/9/12 p. 19).  He stated that

he had seen the eye doctor about a year before his accident.  

On cross examination, the claimant stated that the glasses did

not solve his problem with peripheral vision.  He added that he was

still having trouble with it.  He stated that the glasses did not

fully correct it.  The claimant stated that he was not seeing as

good now as before the accident.  He stated, “I had no problem with

my vision at all”(Record 10/9/12 p. 24).  The claimant submitted

evidence to support his request for glasses.  The cost of the

glasses is listed at $262. 09(Claimant’s Exhibit No. 2. P.5)  
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The claimant continued that he was getting workers’

compensation checks at a certain amount, then the amount decreased.

He stated that he was not advised why the amount changed(Record

10/9/12 p. 20; Respondent’s Exhibit No. 1 p. 9).  The claimant

stated that he was evaluated by Dr. Holder.  He stated that

workers’ compensation sent him for the evaluation and after the

evaluation the check amount changed.  He added that he contacted

his lawyer as a result and asked for a hearing because of the

change(Record 10/9/12 p. 21).  The claimant testified that he

understood that the insurance company had now accepted and agreed

that he was permanently and totally disabled.  He added that no one

from the insurance company advised him that they were accepting

permanent and total disability until after a hearing had been

requested and the pre hearing conference held.  The claimant stated

that his lawyer had helped him through the case and that he should

be paid.  He added that he had no objection to twelve and one-half

percent being deducted from his benefits to cover his half of the

attorney’s fee.  He stated that his attorney was asking that the

insurance company pay the other half.  The claimant stated that he

understood that his attorney would ask that the insurance company

pay all the attorney’s fee  if it was appropriate.  He added, “Yes,

sir.” “I wish you could too because it’s hard to –it’s very hard to

– you know, the money I was making, I’m not making half now.”  “I

mean, I loved working.” “And if I could, I would be working

now”(Record 10/9/12 p. 22). 
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 DISCUSSION

The Commission has been asked to determine whether the

claimant is entitled to additional medical services in the form of

an exercise machine recommended by his treating physician. The

claimant has also requested that the Commission determine if he

sustained a loss in vision as a result of his injury and if so

whether he is entitled to be reimbursed for glasses as a result of

his injury.

The claimant has been found to have sustained a compensable injury

on January 5, 2010.  Arkansas Code Annotated §11-9-102(4)(F)(i)

states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W. 2d 750(1984).
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Here, the claimant has requested an exercise machine for home use.

The respondent has offered to pay for an exercise program.

Clearly, this claimant cannot travel from Hackett, Arkansas, to

Fort Smith three times per day to use the exercise machine at a

fitness center.  He would make a total of three round trips to Fort

Smith or either have to find a way to stay in Fort Smith for the

whole day.  That is not reasonable. The claimant testified that the

recumbent elliptical machine is the only machine that he can use

due to the burns and skin grafts on his legs.  He stated that he

had tried other machines and could not use them.  The claimant

stated that he was prepared to use the machine at home three times

per day.  He added that the use of the machine at his physical

therapist had helped him get stronger and he felt that he could

work up to thirty minutes.  In G.E. Rail Car Repair Servs. Workers’

Comp. v. Hardin, 62 Ark. App 120, 969 S.W.2d 668 (1998) the

Arkansas Court of Appeals held a physician’s note constitutes

essential evidence that continued treatment of an employee for a

work-related injury was reasonable and necessary.  Here, the

claimant’s physical therapist and two doctors have supplied

documentation recommending that he receive the exercise machine.

This is essential evidence that the need for the exercise machine

is reasonable and necessary.  There is no question that the use of

and need for the exercise machine is reasonable and necessary for

the treatment of the claimant’s compensable injury from January 5,

2010.  
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The claimant has next asked the Commission to determine if he

suffered vision loss as a result of his injury and if so if he is

entitled to be reimbursed for glasses as a result of the injury.

The claimant was admitted to Arkansas Children’s Hospital and

appeared to be improving when he began to have slurred speech.  A

CT scan revealed that he had suffered a stroke.  The claimant was

transferred to UAMS and this diagnosis was confirmed.  The claimant

suffered a visual field defect after the stroke.  A.C.A. 11-9-102

(4)(F)(iii) states:

“...benefits shall not be payable for a
condition which results from a nonwork-related
independent intervening cause following a
compensable injury which causes or prolongs
disability or a need for treatment . . . ”

Here, the claimant was in the process of being treated for his

compensable injury when he suffered a stroke.  Dr. Archer, in his

notations from January 10, 2010 wrote that flow could have been

transiently reduced to the area of the stroke either from a drop in

blood pressure or as a result of sedation that caused a decreased

flow from the claimant’s head being titled to the left.  Other

records indicate that the claimant had no history of hypotension,

or a drop in blood pressure.  Based on the medical records

presented it appears that the claimant would not have suffered a

stroke were he not being treated for his compensable injuries.  In

fact, the records indicate that the sedation of the claimant might

have caused a decreased blood flow.  According to the claimant’s

testimony and the medical records subsequent to the stroke he

suffered a vision field defect.  Dr. Holder attributed the defect
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to the claimant’s reported injury(Claimant’s Exhibit No. 1 p. 58).

While the claimant did not immediately complain of vision issues,

by the time of his discharge from Children’s Hospital in February

of 2010 the records reflect that he complained of “blurry vision”

and was referred to his regular eye doctor.  The claimant was

prescribed glasses.  He testified that the glasses had not

completely remedied his vision problems but had helped.

Additionally, he stated that he did not have issues with his

peripheral vision prior to his accident and stroke.  There is

nothing in the facts presented to support a contention that the

stroke the claimant suffered was caused by any other cause then the

treatment for his compensable injury.  There is no independent

intervening cause for the stroke.  Therefore, I find that the

vision loss the claimant suffered was a result of his compensable

injury.  As such, the glasses that the claimant was prescribed were

reasonable and necessary to the treatment of his vision field

defect and the claimant should be reimbursed for the cost of the

glasses.  The claimant in this case, has proven by sufficient

evidence in the form of testimony, physicians’ opinions or

recommendations that his request for additional medical services in

the form of a recumbent exercise machine is reasonably and

necessarily related to the treatment of the claimant’s compensable

injury from January 5, 2010. Additionally, the claimant has proven

that his loss of vision is related his admittedly compensable

injury from January 5, 2010. As such, his need for new glasses are

clearly a result of that loss of vision.  Additionally, he
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testified that he would not have had to have the new glasses, but

for the loss of vision resulting from the stroke he suffered while

in the hospital being treated for his compensable injury.  There is

no question, that the glasses are reasonable and necessary for the

treatment of the loss of vision suffered by the claimant. As such,

he is entitled to reimbursement.

The claimant also contends that his entitlement to PTD was

controverted and that his attorney is entitled to the appropriate

amount of attorneys’ fee based on that controversion.  The claimant

testified that his check had been reduced and that he was not given

a reason for the reduction.  He added that a hearing was requested

as a result of the change in his check amount.  The claimant’s

attorney argued that the respondent’s owed an attorney’s fee on any

benefits arising out of the acceptance of permanent and total

disability.  He argued that those benefits included the difference

between the PPD and PTD rates.  The claimant’s attorney continued

that when the check amount was reduced, the difference between

“that rate and the total disability rate, that has been

controverted even on the 59 percent and then anything in addition

to the 59 percent has also been controverted.”  A.C.A. 11-9-715

(2)(B)(i) states:

“In all other cases whenever the Commission
finds that a claim has been controverted, in
whole or in part, the Commission shall direct
that fees for legal services be paid to the
attorney for the claimant as follows: One-
half(½) by the employer or carrier in addition
to compensation awarded; and one-half(½) by
the injured employee or dependents of a
deceased employee out of compensation payable
to them.”  
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The claimant’s entitlement to PTD was controverted. Therefore,

the claimant’s attorney is entitled to a fee based on the above

cited statute.  The claimant testified that he did not object to a

portion of his benefits being deducted to pay one half of his

attorney’s fee and that he understood the other one half would be

paid by the respondent.

   FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by sufficient evidence, through

testimony and documentary evidence, that the exercise

machine that he has requested and was recommended by his

physicians and therapist is reasonably and necessarily

related to the treatment for his compensable injury.

Therefore, the claimant is entitled to the exercise

machine requested.       

2. The claimant has proven by sufficient evidence that his

loss of vision is the result of his compensable injury.

Additionally, he had proven that glasses he was

prescribed were reasonable and necessary to the treatment

of his visual field defect and he is entitled to

reimbursement for the glasses.

3. The claimant has also proven that his entitlement to PTD

was controverted and that his attorney is entitled to the

appropriate attorney’s fee based the controversion of the

PTD and the evidence presented.



G000160-Thibodeaux -16-

ORDER

The respondents shall pay for the exercise machine that the

claimant was prescribed due to his compensable injury.

The respondents shall reimburse the claimant for the glasses

that he was prescribed due to his compensable injury.

The respondents shall pay to the claimant’s attorney an

appropriate attorney’s fee based on the evidence presented.

IT IS SO ORDERED.   

                                                            
AMY GRIMES

            ADMINISTRATIVE LAW JUDGE                     
                  


