
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F905911 & E014125

GEORGE W. TURNER, EMPLOYEE CLAIMANT

COOPER TIRE & RUBBER COMPANY, 

EMPLOYER RESPONDENT

CENTRAL ADJUSTMENT COMPANY, INC.,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 2, 2013

Hearing conducted before ADMINISTRATIVE LAW JUDGE S. DALE
DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE NELSON V. SHAW, Attorney at
Law, Texarkana, Texas.

The respondents were represented by HONORABLE FRANK B. NEWELL,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 16, 2013, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on

January 17, 2013, and a Prehearing Order was filed on that same date.  A

copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the April 16, 2013, full hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
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relevant times, including 1982 and 2008.

3) The claimant is entitled to the maximum compensation rates in
effect for 2008.

4) Claimant was a green tire trucker for respondent in 2008.

5) Claimant’s injury to his right hand in 1982 was accepted as being
compensable.

6) Benefits and medical care have been provided up to July 8,
2009, when it was stopped by respondent. 

7) Claimant sustained a compensable back injury on or about
July 29, 2008.

8) Respondents are entitled to an offset for any benefits received by
the claimant pursuant to Ark. Code Ann. § 11-9-411.

9) Prior Opinions were filed on February 8, 1993, and February 15,
1995, in Claim E014125 by Administrative Law Judge Dail Stiles.

10) All issues related to temporary total disability are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant is entitled to permanent partial disability
benefits, wage loss disability benefits and/or attorneys fees with
regard to his July 29, 2008, compensable back injury.

2) Whether medical treatment and/or benefits should be restored on
the claimant’s right hand.

The claimant contended at the full hearing that he is entitled to

permanent partial disability benefits related to his July 29, 2008, back injury

and wage loss disability benefits.  Claimant contends he is entitled to receive
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medical benefits to his right hand, and attorney’s fees.

Respondents contended that claimant has been noncompliant with the

reasonable and necessary treatments that have been prescribed and

recommended, including but not limited to seeking prescriptions for  narcotic

drugs simultaneously from multiple providers, some of whom are outside the

chain of referrals, and abusing/misusing those drugs.  Respondents further

contend the claimant cannot meet the statutory burden of proving that any

further treatments are causally related to any injury claimant sustained in

respondent’s employ on or about September 19, 1982, or July 30, 2008,

respectively.  Respondents also claim a right to the set-off of any benefits

awarded pursuant to Ark. Code Ann. § 11-9-411 because respondent has

paid or may have paid benefits under its group health program and/or its short

term disability program and/or its long term disability program.  Respondents

contend claimant is not entitled to permanent partial disability benefits or

unpaid medical benefits associated with his back, that the claimant is not

entitled to an award of weekly benefits or additional benefits for his spine.

Claimant’s lumbar surgeries were not reasonable and necessary medical care

and respondent has no liability for them, and that claimant’s lumbar injury was

for a temporary aggravation of a preexisting condition for which the claimant

has reached his baseline condition by August 25, 2009.  Pursuant to Ark.



GEORGE W. TURNER

F905911 & E014125

-4-

Code Ann. § 11-9-411 respondents claim a set-off or credit regarding any

weekly benefits awarded to the extent the respondents paid benefits to the

claimant under its group health program, its short term disability program, or

its long term disability program, including disability retirement benefits.

Respondents deny liability for additional medical benefits for the claimant’s

right finger injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the claimant and to observe his

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence
that he is entitled to a permanent partial impairment rating, and
permanent partial disability benefits pursuant thereto, of 12% to
the body as a whole in connection with his stipulated
compensable back injury.

4) Claimant has proven by a preponderance of the evidence that he
is entitled to wage loss disability benefits in the amount of 8%
over and above his whole body permanent partial impairment
rating of 12%.
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5) The claimant has failed to prove by a preponderance of the
evidence that he is entitled to additional medical treatment or
benefits related to his stipulated compensable right hand injury
of 1982.

6) Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney
is entitled to a 25% attorney’s fee on the indemnity benefits
awarded herein.  This fee is to be paid one-half by the carrier
and one-half by the claimant.

DISCUSSION

The claimant, age 50, testified he has worked for the respondent

employer all of his adult life.  The claimant testified that while working for the

respondent employer he performed such jobs as sort and label, utility, tire

trimmer, first stage tire builder, and green tire trucker.  The parties stipulated

that the claimant sustained a compensable right hand injury while working for

the respondent employer in 1982 and a compensable back injury on July 29,

2008.

Following the claimant’s compensable back injury in July of 2008, he

treated with multiple doctors.  The medical records show the claimant

received epidural steroid injections and prescription medication to treat his

back.  The medical records show the claimant treated with Dr. David Reding

on February 9, 2009, and Dr. Reding stated, “If his pain does not relent, he

may eventually have to consider a fusion at L4-L5.”  (Jt. Ex. 1, p. 67d)  Also

on February 9, 2009, an MRI was conducted of the claimant’s lumbar spine
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which showed: “The L4-5 level demonstrates a moderate-sized central disc

protrusion causing mild mass affect in the ventral aspect of the thecal sac,

slightly eccentric to the left.  Mild compression of the left L5 nerve root within

the lateral recess as identified on image 12, series 6.”  (Jt. Ex. 1, p. 67g)  The

medical records indicate the claimant also was being treated by Dr. Richard

Sharp.  On May 22, 2009, Dr. Sharp’s report indicated a concern that the

claimant was receiving prescription medication from multiple doctors without

Dr. Sharp’s knowledge.  Dr. Sharp’s May 22, 2009, report states:

With this in mind and the patient not being forthcoming about his
other opioid prescriptions, I have no other recourse than to
discharge the patient from my care.  The patient certainly has
enough pain medication to last over the next month and he may
seek medical help as he sees fit.  Based on his Workers’
Compensation injury, 7/27/08, with complaints of low back pain,
I feel the patient is at maximum medical improvement.  Based on
AMA guides for evaluation of permanent impairment, fourth
edition, page 102, the patient in DRE lumbosacral category 1 as
the patient has no significant clinical findings, no muscle
guarding, no documentable neurologic impairment, no loss of
structural integrity, and no indication of impairment related to his
Workers’ Compensation injury.  Patient would receive 0% whole
person impairment.  He is discharged from my care.”  (Jt. Ex. 1,
p. 78)

Shortly after Dr. Sharp’s discharge, respondents quit paying for any benefits

related to the claimant’s compensable back injury after July 8, 2009.

With continued complaints of pain associated with his low back injury,

the medical reports show the claimant received treatment from Dr. Lee Buono,
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who on May 17, 2010, stated in his report, “He’s failed all modes of

nonsurgical therapy including physical therapy and epidural steroid injections,

and I explained to him that at this point in time his options are living with it,

second opinion, further nonsurgical therapy, or surgical intervention.”  (Jt.

Ex. 2 , p. 49)  After discussing the options with the claimant, Dr. Buono in his

May 17, 2010, report stated:  “We will proceed with an L4-5 and L5-S1

anterior lumbar interbody fusion with possible posterior pedicle screws.” (Jt.

Ex. 2, p. 49)  The medical evidence shows the claimant did in fact have

lumbar fusion surgery on May 20, 2010, as evidenced in Joint Exhibit 2, pages

52 through 55.  

After the claimant’s two level fusion from Dr. Buono on May 20, 2010,

he reported back to Dr. Buono on June 2, 2010, with improvement.  However,

claimant testified he continued to have problems with his low back and

eventually went to see Dr. Marc Smith.  Dr. Smith’s January 18, 2011, report

found at Joint Exhibit 2, page 119, states:  “There is some halowing around

that L5 screw likely indicating loosening of that screw.”  The medical records

show the claimant had a failed fusion from the May 20, 2010, surgery and had

to undergo a redo lumbar fusion surgery on February 2, 2011, as found in

Joint Exhibit 2, pages 124-125.  

The medical records indicate that even after the claimant’s second
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surgical operation in the form of a “redo fusion” he still complained of back

pain.  (Jt. Ex. 2, p. 160)  With continued complaints after the second surgery,

Dr. Smith recommended the claimant see Dr. Adair for pain management and

possibly consider a spinal cord stimulator.  The medical records show the

claimant treated with Dr. Adair who did a trial spinal cord stimulator with good

results.  (Jt. Ex. 2, p. 242)  Since the claimant had decreased back pain with

the trial spinal cord stimulator, Dr. Adair recommended the claimant see Dr.

Anthony Sin for consideration of a permanent spinal cord stimulator.  The

medical records show that on March 20, 2012, the claimant did receive a

surgery in the form of a permanent spinal cord stimulator placement by Dr.

Anthony Sin.  (Jt. Ex. 2, pp.254-255)

The claimant testified he did continue to work for the respondent

employer after his stipulated compensable back injury in July of 2008;

however, the claimant testified he only worked light duty after the

compensable back injury.  The claimant testified he worked light duty for the

respondents from the date of the compensable back injury through some time

in May of 2012.  The claimant testified that he now is unable to work due to

his back.  (T. pp. 57-58, lines 23-25 & 1)  The claimant contends that due to

his compensable back injury he is entitled to permanent disability benefits in

the form of an impairment rating to the body as a whole and wage loss



GEORGE W. TURNER

F905911 & E014125

-9-

disability benefits.  The claimant also contends entitlement to additional

medical treatment for his stipulated compensable right hand injury.

Respondents contend the claimant is not entitled to any additional medical

treatment with regard to his right hand, nor is the claimant entitled to

permanent disability benefits related to his stipulated compensable back injury

in the form of a permanent impairment rating or wage loss disability benefits..

ADJUDICATION

The claimant contends entitlement to a whole body impairment rating

associated with his compensable low back injury.  Permanent impairment is

any permanent functional or anatomical loss remaining after the healing

period has been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440

S.W.2d 216 (1969).  A determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or

mental findings.  Ark. Code Ann. § 11-9-704(c)(B).  “Objective findings” are

“those findings which cannot come under the voluntary control of the patient.”

Ark. Code Ann. § 11-9-102(16)(A)(i).  Permanent benefits are to be awarded

only following a determination that the compensable injury is the major cause

of the disability or impairment.  Ark. Code Ann. § 11-9-102(4)(F)(ii)(a).  “Major

cause” is defined as “more than fifty percent (50%) of the cause,” and a

finding of major cause must be established by a preponderance of the
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evidence.”  Ark. Code Ann. § 11-9-102(14).

The Commission may assess its own impairment rating rather than rely

solely on our determination of the validity of a rating assigned by a physician.

Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).  In the

present case, Dr. Richard Sharp assigned the claimant with a 0% whole body

impairment related to his stipulated compensable back injury and Dr. Holladay

found the claimant to have a 5% whole person impairment as a result of the

claimant’s work related injury.  (Jt. Ex. 1, p. 78 & Cl. Ex. 3, p. 14, respectively)

After reviewing all the credible evidence in this matter and reviewing the

impairment ratings assigned by physicians, I do not find that any of the

impairment ratings accurately reflect the three surgeries the claimant has

undergone due to his stipulated compensable back injury.  I find that Table 75

11, Section B, accurately reflects the true nature of the claimant’s whole body

impairment per the AMA Guides to the Evaluation of Permanent Impairment,

4th edition.  In applying the AMA Guides to the Evaluation of Permanent

Impairment, 4th edition, Table 75, I find that the claimant sustained a 12%

whole body impairment rating due to his stipulated compensable back injury.

The claimant had surgical intervention which under Table 75, Section 2D,

would entitle the claimant to an 8% impairment and then it must be added a

1% impairment due to another level being operated on in the form of the
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fusion.  Additionally, the claimant had a second surgical intervention to redo

the fusion surgery which would entitle the claimant to an additional 2% whole

body impairment rating, and finally the claimant had a third surgery in the form

of a spinal cord stimulator that is associated with his stipulated compensable

back injury for an additional 1% to the whole body for a grand total of 12%

whole body impairment.  I find that the claimant has proven by a

preponderance of the evidence that he is entitled to a 12% whole body

impairment rating related to his stipulated compensable back injury and that

the claimant’s stipulated compensable back injury is the major cause of his

12% whole body impairment. 

In making the determination of the claimant’s permanent anatomical

impairment, I did not disregard Dr. Sharp’s finding of maximum medical

improvement and zero percent impairment rating from his May 22, 2009,

report found at page 78 of Joint Exhibit 1.  I also did not disregard Dr. Wirges’

zero percent impairment rating from December 14, 2010, found at page 114

of Joint Exhibit 2.  It must be noted that Dr. Wirges was asked in December

of 2010 to assess the claimant that he hadn’t seen since August 25, 2009,

and in that time the claimant had had multiple surgeries for which it appears

Dr. Wirges was not aware. The Commission is authorized to accept or reject

a medical opinion and is authorized to determine its medical soundness and
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probative value.  Poulon Weed Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d

878 (2002).  However, it is clear to this examiner that Dr. Sharp’s opinion was

not based as much on the claimant’s lumbar MRIs as it was his alleged

prescription drug problem in the form of seeking pain medication from multiple

doctors.  It is clear that Dr. Sharp may have had good reasons for not wanting

to further treat the patient but it is also clear from Dr. Reding’s February 9,

2009, report that several months before Dr. Sharp discontinued the claimant’s

treatment and found him at maximum medical improvement that Dr. Reding

was already considering a fusion at L4-L5.  It also is apparent that Dr. Sharp’s

decision did not take into account the MRI which showed the claimant to have

“focal central protrusion slightly eccentric to the left at L4-5 with mild mass

effect on the left L5 nerve root as well as the thecal sac.”  (Cl. Ex. 1, p. 48)

Claimant has contended that as a result of his compensable back injury

he is entitled to wage loss disability benefits.  Wage loss disability benefits is

controlled by Ark. Code Ann. § 11-9-522(b)(1) which states:

In considering claims for permanent partial disability benefits in
excess of the employee’s percentage of permanent physical
impairment, the Workers’ Compensation Commission may take
into account, in addition to the percentage of permanent physical
impairment, such factors as the employee’s age, education, work
experience and other matters reasonably expected to affect his
or her future earning capacity.

See Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990).
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Such “other matters” include motivation, post injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Eden, 233 Ark. 786, 346

S.W.2d 685 (1961).  

To be entitled to any wage loss disability in excess of an impairment

rating, the claimant must prove by a preponderance of the evidence that he

sustained permanent physical impairment as the result of a compensable

injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000).

The wage loss factor is the extent to which a compensable injury has affected

the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark.

App. 232, 58 S.W.3d 848 (2001).  In considering factors that may impact the

claimant’s future earning capacity, the Commission considers his motivation

to return to work, because a lack of interest or a negative attitude impedes the

assessment of his loss of earning capacity.  The Commission may use its own

superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage loss disability.  Oller v.

Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Arkansas Code Annotated § 11-9-102(4)(F)(ii) provides:

(a) Permanent benefits shall be awarded only upon a
determination that the compensable injury was the major cause
of the disability or impairment.

(b) If any compensable injury combines with a preexisting
disease or condition or the natural process of aging to cause or
prolong disability or a need for treatment, permanent benefits
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shall be payable for the resultant condition only if the
compensable injury is the major cause of the permanent
disability or need for treatment.

Major cause is more than 50% of the cause, and has to be established

by a preponderance of the evidence.  “Disability” is the incapacity because of

a compensable injury to earn, in the same or other employment the wages

which the employee was receiving at the time of the injury.  Ark. Code Ann.

§ 11-9-102(8).  

The credible evidence now before the Commission shows that the

claimant worked his entire adult life for the respondent employer.  The

claimant testified he began working for the respondent employer right after

high school.  The claimant obtained a high school degree but no other

vocational or college training.  The claimant is currently 50 years of age and

has testified that he can no longer work due to his compensable back injury.

It must be noted that motivation is a factor in determining wage loss disability

benefits.  The record clearly shows the claimant continued working for the

respondent employer for nearly four years after his stipulated compensable

back injury until his retirement.  The claimant contends that he can no longer

work due to his back.  However, I find that the claimant’s current mind set and

incomes reveal little to no motivation to return to work.  After considering the

claimant’s age, education, work experience, the nature and extent of his
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injuries, and all other relevant factors, I find that the claimant has proved by

a preponderance of the evidence that he sustained an 8% impairment to his

wage earning capacity in connection with his compensable back injury that

occurred on July 29, 2008, over and above his impairment rating for that

injury.  In doing so, I find that the claimant’s stipulated compensable back

injury is the major cause of his wage loss disability.

The claimant has requested additional medical treatment with regard

to his stipulated compensable right hand injury of 1982.  The claimant has the

burden of proving by a preponderance of the evidence that the medical

treatment is reasonable and necessary.  Patchell v. Wal-Mart Stores, Inc., 86

Ark. App. 230, 184 S.W.3d 32 (2004).  After reviewing the evidence in this

case impartially, without giving the benefit of the doubt to either party, I find

that the claimant has failed to meet his burden of proof with regard to

additional medical treatment for his right hand.   

The medical records show the claimant has had continuing pain

management for his right hand injury for a number of years.  The medical

records show the claimant was primarily treated with prescription medication

for his right hand but that on August 25, 2009, he reported to Dr. Richard

Wirges for right hand treatment.  Dr. Wirges’ August 25, 2009, report shows

that he conducted a nerve conduction study, and a three phase bone scan as
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well as a physical examination on the claimant’s right hand and made the

following diagnosis:

Right hand pain, chronic in nature, question of etiology.  At this
time, we cannot find the surgical etiology for his pain source from
his nerve studies; three-phase bone scans seem to be intact, as
well as his gross exams seem to be intact, and it is not
consistent with RSD.  At this time, I do not have anything to offer
for the patient.  I also do not have any reason to keep him on any
type of restrictions.  He has subjective complaints of pain that I
cannot find the cause of etiology for and, therefore, do not have
treatment recommendations or modalities for him at this time,
and, again, also do not have any type of reason to keep him on
any type of limitations.  (Cl. Ex. 1, p. 40)

My review of the medical records indicate that Dr. Wirges has

conducted significant diagnostic testing on the claimant’s right hand and

conducted a thorough physical examination.  Dr. Wirges’ report from

August 25, 2009, found at Claimant’s Exhibit 1, pages 39-40, should be given

the most weight with regard to the claimant’s request for additional right hand

medical treatment.  Therefore, based upon the credible evidence now before

the Commission, I find the claimant has failed to prove by a preponderance

of the evidence that he is entitled to additional medical treatment with regard

to his right hand.  

AWARD

Respondents are directed to pay benefits in accordance with the

findings of facts and conclusions of law set forth herein in this Opinion.
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Pursuant to Ark. Code Ann. § 11-9-715, the claimant’s attorney, the

Honorable Nelson Shaw, is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  This fee is to be paid one-half by the carrier and

one-half by the claimant.  

All accrued sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


