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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 24, 2013, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on June 4, 2013, and was introduced into the record of this proceeding as

Commission Exhibit No. 1.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

The following stipulations as submitted by the parties in the Pre-hearing Order and

as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 

2. The employer/employee/carrier relationship existed on or about May

27, 2011, when the claimant sustained a compensable injury.
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3. Based on an average weekly wage of $1,131.98, the claimant would

be entitled to compensation rates of $575.00 for temporary total

disability benefits and $431.00 for permanent partial disability

benefits.

4. Respondents accepted the claim as compensable and paid some

benefits.

5. The claimant was released by Dr. Stewart on October 31, 2011, to full

duty with no impairment.

By agreement of the parties, the issues to be litigated are:

1. Claimant’s entitlement to benefits under Ark. Code Ann. §11-9-

505(a)(1).

2. All other issues are reserved.

The record consists of an one volume transcript of the July 24, 2013,  hearing

consisting of the testimony of Devone Turner, Steve Ratliff, and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s

Exhibit No. 1 (Medical Packet); Respondents’ Exhibit No. 1 (Work Station Diagram);

Respondents’ Exhibit No. 2 (Photographs of Work Station); Respondents’ Exhibit

No. 3 (Warning Signs); Respondents’ Exhibit No. 4 (Safety Meeting); Respondents’

Exhibit No. 5 (Qualification Requirements Form); Respondents’ Exhibit No. 6

(Incident Investigation); Respondents’ Exhibit No. 7 (Company Cause for

Termination); Respondents’ Exhibit No. 8 (Behavioral Job Analysis); and

Respondents’ Exhibit No. 9 (Diagram).
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FACTUAL BACKGROUND

Devone Turner was employed as a process specialist by Evergreen

Packaging on February 4, 2008.  He worked there for three years and eight months.

He was trained by another process specialist that had worked there six to seven

years by observation of the process.  He explained that he performed both the trim

change and core up procedures.  Turner testified that he would never stand

between the core and the drum while he was doing the core up procedure.  He

would have to stand between the core and the drum to get the paper started on the

core during a trim change.  

He testified that he was injured on May 27, 2011, while performing a trim

change.  He explained that they cut the paper and released the rolls out to the

conveyor belt.  Once the operator told them the station was ready, they cored up the

stations.  He worked on the inside station with Sedrick Williams and the other two

employees cored the station up on the outside.  Once everything was cored up, they

let the station down to the floor.  Once the paper was rolled up and the operator got

his cuts, they tore the paper.  He explained that the guide rolls were up and then

they dropped the paper.  He explained that the paper that Victor was dropping got

stuck so he told him to tape his station down and he went to the outside.  He

stepped over the station and the arms were down on the floor on each station.  He

reached in and grabbed the paper that was hung to get it loose.  He explained that

the next thing he knew was that the arm was against him pinning him between the

drum and the core.  He recalled that he hollered out and went unconscious.  He

explained that it was common to step over the core during a trim change because
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they had to change the width of the paper.  He denied the safety rule that prohibited

them from putting themselves between the drum and the core when the station in

certain positions does not apply to trim changes.  

He sought medical treatment for his injuries and was eventually released

without restrictions by his orthopedic doctor, Dr. Stewart.  He explained they offered

him light duty work but that every time he called, no light duty work was available.

Since he was not given light duty work, the doctor released him to full duty work.

Turner explained that he was released to go back to work on November 1, 2011, but

that Paula Newman with human resources called him on the 31st and told him not

to come in until they contacted him after review of paperwork.  She called him on

November 18 and told him that he was no longer needed.  She told him that he had

violated safety procedures and he would need to talk with the union president.  

Turner testified that he was familiar with the three prior safety violations.  He

explained that in 2009, the day shift operator told him that he needed to put on his

safety glasses.  He did but pointed out that other employees were not required to

put on their safety glasses.  It was reported to the shift manager and was written up.

The other two were verbal warnings on May 18, 2011, and June 9, 2010, about ear

plugs.   

Turner testified that he was trained to perform the different job functions but

was not provided the behavioral job analysis (“BJA”) that went with each procedure.

He also recalled the safety training meeting as a result of a May 26, 2008, job injury

where an employee’s hand was crushed between the roll core and the winder drum.

He signed the document which contained the policy that “Never, under any
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circumstances should an employee put any body part between a chucked up roll

core and the drum of the production winder”.  Turner agreed that the list of causes

for his termination included a reason that he had violated a safety rule by stepping

between the core and the drum, but he explained that it is done during a trim

change.  

On cross-examination, Turner testified that he had received unemployment

benefits from February of 2012 until March of 2013 in weekly payments of $457.00.

He has been looking for work.  He also started school in January of 2013 to be

trained in the area of heat and air.  He plans to finish in December of 2014.  

Turner testified that he had been terminated from Allied Tube for a safety

violation.  He also agreed that he had signed a statement that he had and read and

understood the BJA’s related to his job functions.  

He testified that the accident could have happened by someone mistakenly

stepping on the foot pedal or a machine malfunction.  He didn’t believe someone

would have intentionally pushed the button twice at the control panel to make the

machine move. He was not aware that the machine was tested after the accident

and it did not malfunction.  

Steve Ratliff testified that he was the area manager responsible for the

operations at Evergreen using the equipment that was involved in the accident.  He

explained that he had 23 years of experience in the industry and seven years of

experience at Evergreen.  He explained that the winder is used to make smaller rolls

of paper from the large rolls of paper for their customers.  He explained that there

were four various positions for the stations used during the process.  He explained
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that the system is controlled by interlocks governed by a computer.  He explained

that during a trim change, the foot pedal is inactive and the buttons that move the

station are 15 feet away and in the view of the stations.  He explained the way the

stations worked during the process using diagrams.  Ratliff testified that this was not

the first time someone had accidently hit a foot pedal and gotten something crushed

between the core and the drum.  He explained that is why it is not allowed to stand

between the core and the drum and there are all the signs that warn of danger.  He

explained that the guard over the foot pedal is to help people from accidently

stepping on it when they don’t want to.  

Ratliff testified that they had regular safety meetings every week and special

safety meetings when someone gets hurt.  He explained that after Turner’s

accident, they tested the equipment and it functioned as expected.  Ratliff explained

that after they tested the equipment, they determined that the accident could not

have happened without Turner committing a safety violation.  He explained that

Turner had other safety violations and that written violations for issues such as

safety glasses were only written up after several times where it becomes a pattern

of behavior that would not be tolerated.  He explained that Turner had established

a pattern of not wearing safety glasses and was also argumentative and defensive.

Ratliff testified that they had terminated other employees for safety violations.  

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about May

27, 2011, when the claimant sustained a compensable injury.

3. Based on an average weekly wage of $1,131.98, the claimant would

be entitled to compensation rates of $575.00 for temporary total

disability benefits and $431.00 for permanent partial disability

benefits.

4. Respondents accepted the claim as compensable and paid some

benefits.

5. The claimant was released by Dr. Stewart on October 31, 2011, to full

duty with no impairment.

6. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to § 505(a) benefits.

7. All other issues are reserved. 

 DISCUSSION

The claimant contends that he sustained a compensable injury on or about

May 28, 2011, during the course of and within the scope of his employment with

respondent employer.  The claimant contends that he is entitled to benefits under

Ark. Code Ann. §11-9-505(a)(1).  The claimant further contends that any benefits

received under §11-9-505 are not offset by unemployment benefits received.

The respondents contend the claimant suffered an injury to his chest on May

27, 2011.  He was taken to Jefferson Regional Medical Center and it was found that

he had a posterior rib displacement of the 7th, 8th, and 9th ribs.  He also had a small

collapsed lung and a chest contusion.  His MRI of the thoracic spine was read as
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normal.  He was then followed by Dr. Cobb who ordered physical therapy and pain

medication.  The claimant began physical therapy on June 7, 2011, at which time

he continued to complain of pain, loss of sleep and nightmares.  However,

improvement was noted.  Due to the claimant’s continued complaints of pain, Dr.

Cobb referred the claimant to an orthopedic physician.  On July 18, 2011, the

claimant saw Dr. Stewart for an orthopedic examination.  Dr. Stewart ordered x-rays

of the claimant’s chest and noted the fractures were healing and no other fractures

were noted.  Also, there was no pneumothorax seen.  Dr. Stewart then referred the

claimant for a bone scan as well as inpatient physical therapy.  Claimant was also

referred to Dr. Judy White-Johnson for a psychological evaluation.  That evaluation

noted the claimant suffered from “inactivity.”  Further, that the claimant did not suffer

a psychological injury.  The claimant’s bone scan showed the fractures previously

noted and no fractures in the spine or clavicles.  Dr. Stewart ordered

cardiopulmonary rehabilitation for his syncopal episodes and released the claimant

to light duty.  He also ordered a Functional Capacity Evaluation.  The claimant failed

the validity tests and was placed in the light category.  At that point, Dr. Stewart

noted the claimant was at maximum medical improvement and he was released to

return to full duty.  Respondents contend that the last medical requested for

authorization was on January 31, 2012, which was an appointment with Dr. Frigon.

At that time, Dr. Frigon noted the claimant had been discharged from physical

therapy due to a lack of participation.  Dr. Frigon informed the claimant that he has

no structural damage to his spinal cord and recommended the claimant increase his

activities since his continued complaints of pain will only worsen if he does not begin
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to use his muscles to strengthen them.  It is the respondents’ contention that all

benefits to which the claimant was entitled have been paid.  He has been released

to full duty.  Moreover, the physical therapy the claimant received from December

28, 2011, through January 18, 2012, was paid by the respondents.  In regards to

Ark. Code Ann. §11-9-505(a)(1), the claimant was terminated for cause due to a

safety violation.  Further, respondents contend that the claimant has been receiving

unemployment benefits in the amount of $457.00 per week from February of 2012

until March of 2013.    

§ 11-9-505(a)(1)BENEFITS

The claimant asserts the right to benefits pursuant to Ark. Code Ann. § 11-9-

505(a).  Subsection (a) provides:

(a)(1) Any employer who without reasonable cause refuses to return
an employee who is injured in the course of employment to work,
where suitable employment is available within the employee’s
physical and mental limitations, upon order of the Workers’
Compensation Commission, and in addition to other benefits, shall be
liable to pay to the employee the difference between benefits received
and the average weekly wages lost during the period of the refusal,
for a period not exceeding one (1) year.

In the instant case, the claimant was released to return to work on October

31, 2011, with no impairment rating by Dr. Jason Stewart.   The preponderance of

the evidence shows that the claimant was terminated on November 18, 2011, for

a blatant and deliberate violation of a safety policy in accordance with the

employer’s disciplinary procedures.  Such a reason constitutes  reasonable cause

unrelated to his workers’ compensation claim.   Therefore, I find that based on the
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preponderance of the evidence that the claimant has failed to prove that he is

entitled to § 505(a) benefits.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA W. WEBB
Administrative Law Judge


