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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits and attorney’s fees. 

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence does not

preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 31, 2008, at which time the claimant was earning sufficient wages to entitle

him to an average weekly wage of $300.00.  The claimant receives Social Security

Disability benefits.  The employer was fined for non-compliance with Ark. Code Ann.

§11-9-406(a) in a December 11, 2008, Order by Judge Webb.  The claimant

receives Social Security Disability benefits.
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The claimant contends he sustained injuries to his head and arms on August

31, 2008, when a tire he was repairing, exploded.  He seeks payment of medical

expenses, temporary total disability benefits from September 1, 2008, to March 20,

2009, and attorney’s fees.

The respondent contends the claimant was not scheduled or authorized to

work on August 31, 2008.  Therefore the injury was not sustained during

employment services.

The following were submitted without objection and comprise the evidence

of record:  the parties’ prehearing questionnaire responses and exhibits contained

in three volumes of transcript.

The following witnesses testified at the hearing:  the claimant and his brother

Tyler and the employer, Billy Hill.  I was left with the impression that Mr. Tyler

Treadaway’s memory was too vague while Mr. Hill’s memory was too specific.

Credibility was a factor for both sides.

The claimant, age 29 (D.O.B. February 89, 1984) has a high school

education and served one year in the Army.  His health history includes ADHD,

migraine headaches, and surgery in 1998 to his left wrist and thumb.  He is a

cigarette smoker and VA records indicate that he drinks alcohol although not to

excess.  In 2008, the claimant was living with his younger brother Tyler, who had

been working for the respondent employer several months when the claimant was

hired as a mechanic by the respondent employer.  The claimant had only worked

there one week before the accident on Sunday, August 31, 2008.

The claimant and his brother drove out in the country to fix flats on a trailer

truck.  While the claimant was airing the tire, it exploded, throwing him into the air

and injuring his brain, arms and face (Tr. p. 15-22).  He was med-flighted to

Memphis where he underwent two surgeries.  Follow-up treatment occurred at
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UAMS and the VA.  The claimant never spoke with Billy Hill on Sunday.  His brother

Tyler took the call and told him he would have to work that day.

Tyler Treadaway testified that another employee, James, was on-call that

weekend but he wasn’t answering his phone.  The employer, Billy Hill, called Tyler

to work two jobs that day.  Tyler did the first repair by himself.  Then he went by the

shop to gather supplies and got permission from Billy to take Cheyne on the second

job to help fix the flat tires, (Tr. p. 38, 52, 58, 59, 65).

Billy Hill testified he did not authorize Cheyne to help Tyler, (Tr. p. 95-98).

Cheyne was not qualified to work on tires, he was a mechanic.  Tyler was the one

on call and it is not Mr. Hill’s policy to send two people on the same job.  Mr. Hill saw

Cheyne drinking a beer, working with Tyler at the shop on Sunday and he wouldn’t

have sent him out on a job after he had consumed alcohol (Tr. p. 69-71, 72-75, 77-

80).  Both Cheyne and Tyler disagreed with this testimony, (Tr. p. 23-24, 26-29, 57-

58, 66).  The brothers testified they did not work together at the shop that Sunday

and Cheyne was not drinking.

After the accident, Mr. Hill said he had to repair the flat tires because the

brothers had not done any work.  Mr. Hill filed a workers’ compensation claim for

Cheyne but found out he had no insurance.  Mr. Hill paid Cheyne’s salary for three

weeks until Cheyne’s wife hired a lawyer.  In his deposition, Mr. Hill denied Cheyne

was even at the job site, (Tr. p. 82-83).

MEDICAL EVIDENCE

The claimant required emergency surgery on August 31, 2008, for a

depressed skull, facial laceration, dislocated elbow and left arm fracture.  There is

no medical evidence that the claimant was intoxicated.  The arm fracture failed to

heal and he was put in a long arm cast (see reports of October 24, 2008, November

17, 2008, and January 23, 2009).  The doctor attributed the non-union to the
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claimant’s smoking.  The cast was removed August 31, 2008, and the fracture had

healed by March 13, 2009.

The claimant developed neck and face pain, increased headaches, stiffness

in his elbow and loss of grip strength in his hand.  A January 22, 2009, EMG/NCV

study was negative despite the claimant’s reported electrical type pain in his fingers.

The claimant was prescribed dilantin for seizures due to his brain injury.

However he was financially unable to maintain the medication.  He also complained

of poor concentration, forgetfulness, dizziness and loss of balance.

The claimant was prescribed eyeglasses and was told he was at risk for

developing glaucoma.

Dr. Kleinbeck’s report of March 20, 2009, indicates the claimant was unable

to work.  VA records in 2010 show the claimant was homeless, depressed and

unable to find work.  It should be noted the claimant wears a ponytail, facial

piercings and several tattoos.  Eventually the claimant found work on a farm in 2010

and there is a mention of a hatchet injury to his hand.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The respondent has denied this claim, contending the claimant was not

performing employment services at the time of the accident.

A “compensable injury” is defined as an accidental injury . . . arising out of

and in the course of employment. . . .”  Ark. Code Ann. §11-9-102.  A compensable

injury does not include an “injury which was inflicted upon the employee at a time

when employment services were not being performed. . . .”  Ark. Code Ann. 11-9-

102(4)(B)(iii).  An employee is performing “employment services” when he or she

“is doing something that is generally required by his or her employer.”  White v.

Georgia-Pacific Corp., 339 Ark. 474, 478, 6 S.W.3d 98, 100 (1999).  The test for

determining whether the employee was performing employment services at the time
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of the injury is “whether the injury occurred within the time and space boundaries

of the employment, when the employee [was] carrying out the employer’s purpose

or advancing the employer’s interest directly or indirectly.”  Pifer v. Single Source

Transp., 347 Ark. 851, 69 S.W.3d 1 (2002).

As I interpret the lay testimony, the claimant’s brother, Tyler Treadaway, had

been contacted by Mr. Hill and was assigned to work on two calls that Sunday,

August 31, 2008.  The claimant never actually spoke with Mr. Hill.  Tyler asked the

claimant, his brother, to help him on the second call because it involved fixing two

flats out in the country toward the end of the day.

Cheyne knew he was not on call that Sunday.  But according to the

respondent’s testimony, Mr. Hill knew the brothers were working together at the

shop on Sunday and Cheyne was drinking beer but he was not reprimanded.

According to Tyler Treadaway, Mr. Hill authorized the claimant to help him on a job

where the claimant was injured.  According to Mr. Hill, he did not authorize the

claimant to work that day.  The evidence is in equipoise and the claimant cannot

meet his burden of proof by a preponderance of the evidence of record.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 31, 2008, at which time the claimant was
earning sufficient wages to entitle him to an average weekly
wage of $300.00.  The claimant receives Social Security
Disability benefits.  The employer was fined for non-
compliance with Ark. Code Ann. §11-9-406(a) in a December
11, 2008, Order by Judge Webb.  The claimant receives Social
Security Disability benefits.

2. The claimant has failed to prove he was performing
employment services at the time of the injury therefore he has
failed to prove compensability of this claim by a preponderance
of the evidence of record.

3. If they have not already done so, the respondent is directed to
pay the Commission reporter’s, fees and expenses within thirty
days of receipt of the bill.
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This claim is respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


