
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G208353

MICHAEL TRAVELSTEAD, EMPLOYEE CLAIMANT

TALBOT ENTERPRISES,
UNINSURED, EMPLOYER RESPONDENT

OPINION FILED MARCH 11, 2013

Hearing before Administrative Law Judge Elizabeth W. Hogan on March 6, 2013,
at Little Rock, Pulaski County, Arkansas.

Claimant appeared Pro Se.

Respondent appeared by Mr. Beau Talbot, IV.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of medical expenses, temporary total disability benefits, and anatomical impairment.

At issue is whether or not the claimant sustained a compensable injury

pursuant to Ark. Code Ann. §11-9-102.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in

favor of the claimant.

STATEMENT OF THE CASE

The claimant submitted prehearing questionnaire response and exhibits, but

the respondent did not file a response to the claim, hearing request, preliminary

notice or the prehearing questionnaire so there were no stipulations prior to the

hearing.

The claimant contends he broke his right heel in a fall from a ladder on

January 16, 2012.  At the time of the accident, he was repairing a damaged U-Haul

rental truck.  During 2012, there were three or more employees working for Talbot

Enterprises.  The claimant was paid $15.00 per hour for a 40 hour week, making his
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compensation rate $400.00, (15 x 40 = 600 x 66 2/3%).  The claimant seeks

payment of his medical and mileage expenses currently totaling $1,039.80.

The respondent filed no contentions.

The claimant, age 58 (D.O.B. January 15, 1955), has a G.E.D. and some

college courses.  His work history includes carpentry, signage, painting,

construction, and maintenance.  The claimant began work for Talbot Enterprises in

2006 as a “jack of all trades” earning $10.00 per hour for a 40-hour week.  The

claimant submitted copies of his employee’s handbook noting that workers’

compensation insurance was provided.  The claimant left Talbot’s employ on

January 29, 2010, to work for a relative but returned to Talbot on August 6, 2010,

for $15.00 per hour and a 40 hour week.

The claimant stated that in January, 2012, a total of seven people worked at

Talbots – himself; the owner, Beau Talbot; his son, Jefferson Talbot; Richey

Holland; Brandy Lockhart, the secretary; Travis Payton; and Ricky Wright.

On January 16, 2012, the claimant fell from a ladder, fracturing his right heel

in three places.  At the time of the accident, the claimant was repairing a U-Haul

damaged by a co-employee.  The claimant reported the accident to Beau Talbot

who transported him to HealthCare Plus.  After x-rays, the claimant was referred to

orthopedic surgeon, Dr. Pollard.  The claimant wore a cast for six weeks and a boot

for two months.  He returned to work in the office selling Honda parts on e-Bay for

Mr. Talbot.  The claimant was prescribed pain medication (hydrocodone) but

missed two or three days a month due to discomfort from his injury.  The claimant

quit work on July 13, 2012, and began work the next day for another employer.

Beau Talbot paid some expenses (HealthCare Plus and the walking boot) but

the majority of expenses with Dr. Pollard remained outstanding.  The claimant then

requested a hearing.
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At the hearing, Mr. Talbot conceded the claimant sustained an on-the-job

injury and he was willing to pay the claimant’s medical expenses but he was behind

due to a financial crunch.  The claimant conceded he continued to receive a

paycheck even when he missed work, so he is not entitled to any temporary total

disability benefits.

However, Mr. Talbot also stated the claimant was an “exempt” employee and

Talbot Enterprises did not employ three or more employees.  Mr. Talbot runs two

businesses from the same location – Talbot Enterprises and White Hall Motor

Sports, a Honda dealership.  Talbot employs Ricky Wright but Travis Payton is

“exempt” as a “barter” employee and the claimant is an independent contractor.

The Honda dealership employs the secretary, Brandy Lockhart, Richey Holland,

and Jefferson Talbot.

I find that even though Mr. Payton is paid in room and board instead of

salary, he is still an employee for purposes of the Workers’ Compensation Act.  And

it is also evident that the secretary, Ms. Lockhart, was working for both Talbot and

White Hall Motor Sports as she handles the payroll for both enterprises.  Therefore

Talbot employed the requisite number of employees in 2012 to come under the

jurisdiction of the Commission.

With regard to the claimant’s employment status, the testimony was

conflicting.  The claimant’s signage work is certainly a specialized field and the

claimant has his own computer.  However, he was also performing construction and

repair work, paid by the hour, and worked selling Honda parts on the internet.  Beau

Talbot assigned his job duties and had the power to hire and fire him.

As the Court stated in Silvicraft, Inc. v. Lambert, 10 Ark. App. 28, 661
S.W.2d 403 (1983), the determination of whether, at the time of injury,
a person is an employee or an independent contractor is a factual
one for the Commission.  A test to help determine whether an
individual is an independent contractor or an employee is set out by
the Court of Appeals in Franklin v. Arkansas Kraft, Inc., 5 Ark. App.
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264, 635 S.W.2d 286 (1982).  The Court set forth nine factors which
may be considered in determining whether an injured person is an
employee or an independent contractor for workers’ compensation
coverage:

(1) The right to control the means and the method
by which the work is done;

(2) The right to terminate the employment without
liability;

(3) The method of payment, whether by time, job,
piece or other unit of measurement;

(4) The furnishing, or the obligation to furnish, the
necessary tools, equipment, and materials;

(5) Whether the person employed is engaged in a
distinct occupation or business;

(6) The skill required in a particular occupation;

(7) Whether the employer is in business;

(8) Whether the work is an integral part of the
regular business of the employer; and

(9) The length of time for which the person is
employed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Considering Mr. Talbot assigned the claimant’s job duties; had the right to

terminate the claimant; paid the claimant by an hourly wage; and considering the

claimant’s almost four years of employment performing work that was the regular

business of the employer, I find that the claimant was an employee of Talbot

Enterprises, entitling him to workers’ compensation benefits.

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the relationship existed of an uninsured
employer-employee existed among the parties on January 16,
2012, at which time the claimant sustained a compensable
right heel injury at a compensation rate of $400.00.
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2. The respondent is directed to pay all medical expenses within
thirty (30) days of receipt, currently totaling $992.50 in medical
and $47.30 in mileage.

3. The respondent is directed to pay the court reporter’s fees and
expenses within thirty (30) days of receipt of the bill pursuant
to Commission Rule 20.

AWARD

Respondent is directed to pay a total of $1,039.80 to the claimant in

accordance with the Findings of Fact above.  All accrued sums shall be paid in a

lump sum without discount and this Award shall earn interest at the legal rate until

paid, pursuant to Ark. Code Ann. §11-9-809.

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


