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STATEMENT OF THE CASE

On February 5, 2013, the above captioned claim came on for a hearing

in Little Rock, Arkansas.  A prehearing conference was conducted in this

matter on November 28, 2012, and a Prehearing Order was filed on that same

date.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the February 5, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all
relevant times, including on or about August 30, 2011, when the
claimant sustained injuries in a motor vehicle accident.

3) The claimant’s compensation rates would be the maximum
compensation rates in effect for 2011.

4) All issues not outlined herein are reserved.

At the full hearing, the parties agreed to litigate the following issues:

1) Whether the claimant sustained a compensable back and/or left
leg injury by specific incident on August 30, 2011.

2) If compensability is overcome, whether the claimant is entitled to
temporary total disability benefits or temporary partial disability
benefits from December 14, 2011, to a date to be determined, all
associated medical treatment, and attorney’s fees.

3) If compensability is overcome, whether respondents are entitled
to a credit for the third party settlement, or whether the claimant
has been made whole as a result of the third party settlement.

At the full hearing, the claimant contended that on or about August 30,

2011, he suffered injuries to his back and left leg arising out of and in the

course of his employment.  Claimant contended that he has been unable to

fully work due to his injuries since December 14, 2011, and is entitled to either

temporary total disability benefits or temporary partial disability benefits from

December 14, 2011, to a date to be determined.  The claimant is entitled to

medical treatment relative to his work injuries.  This claim has been

controverted and the claimant’s counsel is entitled to the maximum statutory
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attorney’s fees.  Claimant contends all other issues should be reserved.

Claimant contends that with regard to the third party settlement, he has not

been made whole as a result of that settlement.

At the full hearing, respondents contended that the claimant’s injuries

are not compensable because the claimant was not performing employment

services at the time of his injuries.  Respondents contended that the

claimant’s current medical problems are the result of his preexisting

conditions.  Respondents contend that since there was no notice of the third

party settlement to the respondents, that the respondents are entitled to a

credit for the amount of the third party settlement in the event the claimant

proves he is entitled to benefits.

DISCUSSION

In August of 2011 the claimant worked for the respondent employer as

a carpenter/foreman.  The claimant testified as follows regarding his job duties

for the respondent employer:

Q And generally describe your duties.  Don’t go into a lot of detail,
but give a general background of what kind of job you did.

A Made sure that the guys on the job operated in a safe manner;
that the work that we had to accomplish was done in a safe manner
and an orderly fashion, in a timely manner.

Q Did you do any carpentry work at that time, too?

A Somewhat, a little bit.



GARRY TORRENCE - G208291 -4-

Q Mostly – 

A More or less, supervise, and make sure that everything else was
getting taken care of.  (T. p. 11, lines 12-22)

At some point on August 30, 2011, the claimant testified that he

determined a need for some “gypsum board.”  The claimant testified he

advised the project coordinator, Jonathan Lowrey, that he was leaving the job

site and going to retrieve some gypsum board and then coming back.  Mr.

Jonathan Lowrey testified at the full hearing he did not recall having any such

conversation with the claimant.  The claimant testified he went to a supply

house in his personal vehicle, got the gypsum board and was proceeding

back to the job site.  The claimant testified that while proceeding back to the

job site he was struck by a third party and had a motor vehicle accident which

caused him alleged compensable injuries to his left leg and lower back.  The

claimant testified he told the police officer at the scene of the motor vehicle

accident he was not injured and refused the assistance of an ambulance.  The

claimant testified that after the accident he did call Mr. Jonathan Lowrey, the

project coordinator, and advised him that he was in an automobile accident.

Mr. Lowrey testified that he did not recall having such a conversation with the

claimant.

The claimant testified that initially he didn’t feel he needed medical

attention but after a couple of hours had elapsed, he decided to go to the
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hospital to get checked out.  The medical records show the claimant received

an MRI of his lumbar spine on August 30, 2011, which revealed “degenerative

changes of the lumbar spine.”  (Cl. Ex. 1, p. 1)  The medical records show the

claimant treated with Drs. Simpson and Stout for his lumbar back pain on

August 30, 2011, and September 6, 2011, respectively.  Dr. Simpson initially

assessed the claimant with “back pain” and prescribed Flexeril and Vicodin on

August 30, 2011.  (Cl. Ex. 1, p. 2)  The claimant continued to treat for his

lumbar problems with Dr. Michael Stout on September 6, 2011.  Dr. Stout

recommended the claimant undergo physical therapy and continued the

claimant on Flexeril.  (Cl. Ex. 1, p. 4)

The medical records indicate the claimant went through several rounds

of physical therapy with no benefit.  With continued problems with his low

back, the claimant ultimately went to Dr. Kenneth Rosenzweig who assessed

the claimant with “multilevel degenerative disease of the lumbar spine.”  Dr.

Rosenzweig also recommended epidural injections which the claimant

received on November 7, 2011, and November 22, 2011.  (See Cl. Ex. 1, pp.

26 & 32)  The medical records show Dr. Rosenzweig also performed

fluoroscopic-guided facet injections and radiofrequency denervation at L3-4,

L4-5 and L5-S1 on the right and left.  (Cl. Ex. 1, pp. 45, 47 & 49)

The claimant testified that after the physical therapy, injections, and
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other procedures performed by Dr. Rosenzweig, his back was no better than

it was in August of 2011.  (T. p. 31, lines 11-15)  The claimant did testify that

after the motor vehicle accident on August 30, 2011, he returned to work the

next day for the respondent employer and worked up through December 14,

2011.  By the claimant’s own testimony he worked for four months for the

respondent employer after the motor vehicle accident and could not

remember notifying his employer of a job related problem.  In fact, the

claimant’s testimony indicates that he never recalled notifying his employer

that he got hurt in the automobile accident for the four months that he

continued to work after August 30, 2011:

Q Did it ever come up in your mind or Mr. Lowrey’s mind that this
accident needed to be reported to the employer through some process?

A I have no idea, sir.

Q When did you do that?  When did you say, “I got hurt over there
when that truck” – 

A That’s what I’m saying, I’m not for sure that I did.  I can’t tell you
for sure that I did or for sure that I didn’t.

Q Did you go to work the next day?

A Yes, I did.

Q And you continued to work up through December the 14th of
2011?

A Yes, sir.
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Q So you worked for four months doing the same job, no problem?

A No, I didn’t say I didn’t have any problem.  I did work, though.  (T.
pp. 27-28, lines 10-25 & 1)

The claimant contends he sustained compensable injuries as a result

of the automobile accident on August 30, 2011, and is entitled to all

associated medical treatment, temporary total/temporary partial disability

benefits, and attorney’s fees.  Respondents contend the claimant did not

sustain compensable injuries as a result of the automobile accident on

August 30, 2011.  

ADJUDICATION

The claimant claims compensable injuries as the result of a specific

incident identifiable by time and place of occurrence.  The Commission has

stated in Henry Weaver v. Precision Packaging, Full Commission Opinion filed

February 2, 1995 (E400880), that pursuant to Act 796 of 1993 the following

must be shown in order to establish the compensability of an injury occurring

after July 1, 1993:  1) proof by a preponderance of the evidence of an injury

arising out of and in the course of his employment; 2) proof by a

preponderance of the evidence that the injury caused internal or external

physical harm to the body which required medical services or resulted in

disability or death; 3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102 (16), establishing the injury;  4) proof by
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a preponderance of the evidence that the injury was caused by a specific

incident and is identifiable by time and place of occurrence.  

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find the claimant has failed to meet his

burden of proving by a preponderance of the evidence that he suffered

compensable injuries to his left leg or back on August 30, 2011, as a result of

a motor vehicle accident.  I base this finding on a number of reasons.  First,

I found the claimant’s testimony at the full hearing on February 5, 2013, to be

contradictory and not in line with the medical evidence.  Much of the

claimant’s case turns on the claimant’s testimony that he was retrieving

materials for the job site in his own vehicle after hours on August 30, 2011.

The claimant’s testimony in that regard is not corroborated by the project

coordinator, Mr. Jonathan Lowrey, who also testified at the full hearing on

February 5, 2013.  The claimant’s credibility was seriously compromised by

much of his testimony at the full hearing on February 5, 2013.  

A claimant’s testimony is never considered uncontroverted.  Lambert

v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985).  Further, it

is the exclusive function of the Commission to determine the credibility of the

witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  The Commission is not
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required to believe the testimony of the claimant or other witnesses, but may

accept and translate into fact only those portions of the testimony it deems

worthy of belief.  Morelock v. Kearney Co., 48 Ark. App. 227, 894 S.W.2d 603

(1995).  In the present claim, the bulk of the claimant’s case relies on his

testimony that he was performing employment services after leaving the job

site late in the day on August 30, 2011.  The claimant contends he was

performing employment services at the time of his automobile accident on

August 30, 2011.  The claimant testified that on August 30, 2011,  he told the

project coordinator, Jonathan Lowrey, he was leaving to go get some

materials.  (T. p. 26,  line 11)  However, at the full hearing, Mr. Jonathan

Lowrey testified he never recalled the claimant advising him on August 30,

2011, that he was leaving late in the day to go get materials.  (T. p. 35, lines

23-25)  The claimant also testified at the full hearing that following his

automobile accident on August 30, 2011, he again called Mr. Jonathan

Lowrey and advised him he would not be making it back because he was in

an accident.  (T. p. 27, lines 1-3)  However, at the full hearing, Mr. Jonathan

Lowrey testified that he did not recall having a conversation with the claimant

on August 30, 2011, regarding any type of automobile accident.  (T. p. 36,

lines 12-16)  Mr. Jonathan Lowrey went on to testify that the respondents

have a company policy in their handbook that requires employees to
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immediately report an injury to the superintendent.  Mr. Lowrey also testified

it was not typical for a foreman such as the claimant to go retrieve materials.

Mr. Lowrey testified that that type of duty would usually be reserved for a

“gopher.”  Mr. Lowrey testified it was not typical for the claimant to use his own

vehicle to retrieve job site materials.  By the claimant’s own testimony, he

never recalled reporting any type of injury occurring on August 30, 2011, or

at any time thereafter:

Q When did you do that?  When did you say, “I got hurt over there
when that truck” – 

A That’s what I’m saying, I’m not for sure that I did.  I can’t tell you
for sure that I did or for sure that I didn’t.  (T. p. 27, lines 14-17)

Arkansas Code Annotated § 11-9-102(4)(B)(iii) states that an injury is

not compensable if it was inflicted upon an employee at a time when

employment services were not being performed.  Although the statute does

not define the term employment services, the Commission, as well as the

Arkansas Appellate Courts, have previously held that an employee is

performing employment services when he is engaging in an activity which

carries out the employer’s purpose or advances the employer’s interest

directly or indirectly.  Cheri Pettey v. Olsten Kimberly Quality Care, Full

Commission Opinion September 13, 1995 (E405037); 328 Ark. 381, 944

S.W.2d 381 (1997).  Again, much of this case turns on whether the claimant
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was actually retrieving materials needed for the job site on August 30, 2011.

The claimant’s testimony is that he advised the project coordinator he was

leaving the job site to retrieve materials and advised the project coordinator

after the accident happened.  Both of which the project coordinator does not

recall happening.  Much of the claimant’s case hinges on whether he was

performing employment services at the time of the automobile accident on

August 30, 2011.  The claimant’s credibility and other factors come into play

when making the determination of whether the claimant was performing

employment services at the time of his automobile accident.  The claimant’s

testimony and other evidence now before the Commission raises serious

doubt as to whether the claimant was in fact performing employment services

at the time of his August 30, 2011, automobile accident.  

The claimant gave conflicting testimony regarding whether he had in

fact signed out for his job on August 30, 2011, or not signed out.  The claimant

first testified he had  signed out before going to retrieve the materials in his

personal vehicle.  (T. p. 24, lines 22-3)  However, in the next breath, the

claimant changed his testimony and said that he was “still on the clock.”  (T.

pp. 24-25, lines 24-25 & 1-2)  The claimant testified his reasoning for going

to get materials in his personal vehicle and not sending a “gopher” was

because the errand had to be done “after hours.”  (T. p. 24, lines 17-21)
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However, the labor report found at Respondents’ Exhibit 1, page 1, shows the

claimant’s time sheet as having worked an eight hour day.  If in fact the

claimant were working “after hours,” it would seem that his time sheet for

August 30, 2011, found again at Respondents’ Exhibit No. 1, page 1, would

reflect the claimant worked after hours.  Again, the claimant’s conflicting

testimony regarding whether he had signed out and finished his day on

August 30, 2011, coupled with the time sheet and the conflicting testimony

from Mr. Jonathan Lowrey, leaves this examiner to find that the claimant has

failed to prove by a preponderance of the evidence that he was performing

employment services at the time of the automobile accident on August 30,

2011.

Even if one were to assume the claimant was performing employment

services at the time of his automobile accident on August 30, 2011, a finding

which I do not make, the claimant still has the burden of proving by a

preponderance of the evidence that his injuries arose out of and in the course

of his employment.  The claimant testified as follows regarding his

understanding of what injuries he has as a result of the August 30, 2011,

automobile incident:

A Well, I have an onset of rheumatoid arthritis that has formed in
my spinal system.  And from my understanding, the accident that I had
pretty much set everything off.  It got everything agitated.  That, plus I
was told that I have, which I guess is really common, degenerative disc
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disease, and I was told that I had one vertebra in the lower part of my
back, it was pretty much gone, the vertebra itself was almost gone.  (T.
p. 22, lines 8-14)

The claimant testified his rheumatoid arthritis and degenerative disc

disease arose out of his August 30, 2011, alleged compensable incident.  I

find the claimant has failed to prove by a preponderance of the evidence that

any of his alleged injuries arose out of the automobile accident on August 30,

2011.  Further, I find the claimant has failed to prove by a preponderance of

the evidence that his back or left leg injuries were caused by a specific

incident of the automobile accident on August 30, 2011.  Per the claimant’s

testimony at the full hearing, he had some spinal problems previous  to the

August 30, 2011, automobile accident.  The claimant testified as follows

regarding prior back problems:

Q And then, in your deposition, I asked you if you had had any
more recent injuries to your neck or your spine or your low back, and
we had some tests from 2009, and you were having trouble back then
remembering exactly why you had those tests in 2009, have you
thought about that since then?

A Well, we discussed it the last time I talked to you, and we did
determine that I had an accident.

Q Okay.

A I had had a head-on collision.  I was on my way to school, and a
guy hit me head-on, and that’s why I had those.

Q Okay.  And at that time, they did some MRI’s and some
myelograms, even, it looks like, to find out what was wrong with your
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spine?

A Yes.

Q And you understand they have those tests to compare with the
tests that they ran after this accident?

A Okay.

Q And according to Dr. Rosenzweig, he said he found no new
abnormalities from the new MRI and the one performed in
September 28, 2009.

A Okay.  (T. pp. 21-22, lines 11-25 & 1-5)

As indicated by the claimant’s testimony outlined above, Dr.

Rosenzweig’s report of October 13, 2011, states, “Overall, no significant

change is seen in degenerative disc disease at L3-L4 and L4-L5 where there

are broad-based diffuse disc bulges present.”  (Cl. Ex. 1, p. 25)  Dr.

Rosenzweig’s October 13, 2011, MRI report goes on to contrast previous

MRIs the claimant had of his back and stated, “No new abnormalities are seen

in the lumbar spine.”  Based upon the medical records contained in the record

herein and the claimant’s testimony, it is clear the claimant had degenerative

disc disease prior to August 30, 2011, and no acute injury as a result of the

automobile accident on August 30, 2011.  Based upon the evidence now

before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that his back or left leg injury arose out of and

in the course of his employment; further, I find the claimant has failed to prove
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by a preponderance of the evidence that his left leg or back injury was caused

by the specific automobile incident on August 30, 2011, as claimant’s current

back condition preexisted the August 30, 2011, incident.

It must also be noted the claimant has alleged a compensable left leg

injury.  For the claimant to prove a compensable left leg injury he must have

medical evidence supported by objective findings as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury.  In the case at hand, the medical

records submitted at the February 5, 2013, full hearing were void of any

medical evidence supported by objective findings of a left leg injury.

Therefore, I find that the claimant has failed to prove by a preponderance of

the evidence that he sustained a compensable left leg injury on August 30,

2011.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
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reasonable and are hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the
evidence that he sustained compensable injuries to either his
back injury as a result of the automobile accident on August 30,
2011.

4) The claimant has failed to prove by a preponderance of the
evidence that he sustained a compensable left leg injury by
specific incident on August 30, 2011.

5) Since the claimant has failed to prove compensability, the other
issues outlined herein are rendered moot.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied and dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


