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Hearing before Administrative Law Judge Barbara Webb on May 23, 2013, in Pine
Bluff, Jefferson County, Arkansas.  

The claimant was represented by Mr. John M. Holstine, Attorney at Law, Little Rock,
Arkansas.

Respondents were represented by Ms. Melissa Wood, Attorney at Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on May 23, 2013, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on March 5, 2013.  The Pre-hearing Order set forth the stipulations offered

by the parties and outlined the issues to be litigated and resolved at this hearing.

A copy of the March 5, 2013 Pre-hearing Order is made a part of the hearing record.

By agreement of the parties, the stipulations as submitted by the parties in

the Pre-hearing Order as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed in May of 2012,

when the claimant contends he sustained a compensable injury.

3. Based on an average weekly wage of $153.77, the claimant would be

entitled to compensation rates of $103.00 for temporary total disability

benefits and for permanent partial disability benefits.

4. The claimant reached maximum medical improvement on January 9,

2013. 

5. Respondents have controverted this claim in its entirety.

ISSUES

By agreement of the parties, the issues presented at the hearing were as

follows:

1. Compensability of claimant’s alleged May, 2012, injury.

2. If found compensable, claimant’s entitlement to medical benefits

and temporary total disability benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the May 23, 2013, hearing,

consisting of the testimony of Tamarius Terrell Thomas, Jason Michael Beard, Carol

Cain, and all documentary evidence consisting of Commission’s Exhibit No. 1 (Pre-

hearing Order); Claimant’s Exhibit No. 1 (AR-N); Respondents’ Exhibit No. 1

(Packet of Medical Records with Index); Respondents’ Exhibit No. 2 (Packet of Non-

Medical Records with Index); and Respondents’ Exhibit No. 3 (Deposition of Tyler
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Brown - a copy of which is being retained in the Commission file). At the hearing,

claimant objected to the introduction of Pages 26-38 of Respondents’ Exhibit No.

2 consisting of arrest records and a criminal background check on the basis that the

records were irrelevant to the issues to be heard.  Respondents argued that the

records went to the credibility of the witness and that the arrest record revealed a

physical injury to claimant’s knee.  Since the issue of permanency had been

reserved and the arrest record related to an incident which had occurred over a year

after the alleged work incident, the arrest record was ruled inadmissible.  After

discussion, the parties agreed to stipulate that the claimant had seven prior felony

convictions in lieu of offering the background report.   

FACTUAL BACKGROUND

The claimant is thirty years of age (d.o.b. 11/05/83).  The claimant testified

that he had worked for H2H Enterprises a/k/a the Huddle House in Pine Bluff since

September of 2011, with the exception of two weeks in April of 2012.  He was

working as a cook on the third shift at the Huddle House on May 26-27, 2013, from

10:00 p.m. to 6:00 a.m.  At approximately 1:30 a.m., he went to the bathroom.

Thomas explained that he was tired and didn’t notice the floor was wet. No “wet

floor” sign was up.  As he turned around to come out of the bathroom, he slipped

and fell.  He hopped out to the bench and sat down at the counter-top.  The other

cook, Greg, asked him if he was okay and he told him that he had fallen and

needed to call Tyler, the director of operations, or Jason, the district manager.  He

tried to call Jason but the call was not answered.  He called Gloria Acklin, his
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general manager, but she didn’t answer the phone.  He also tried to call Carol Cain.

When Gloria came in at 6:00 a.m., he left and went to the emergency room.  After

he was released by the emergency room that day, he took the doctor’s excuse to

Gloria. 

He explained that Tyler had answered his call after two or three attempts but

hung up on him when he told him what had happened.  He never reached Jason

that night.  At the hospital, he underwent an x-ray of his knee and was given pain

medication.  He was referred to Dr. Theodis Walker, an orthopedist in Pine Bluff.

He returned to work a week later.  He explained that after a couple of nights, his

knee began bothering him so he called Gloria and Carol.  Carol sent one of the

cooks from the White Hall store to relieve him.  He explained that he worked a

couple of weeks.   He testified that he was fired after he got into a disagreement

with Tori, a co-worker, on or about June 26th or 27th, who had reported a different

version of what really happened.  

He continued treatment with Dr. Marcus.  He was referred to UAMS.  He

underwent an MRI on his left knee.  He had surgery on December 13, 2012.  He

was released from the doctor’s care on January 9, 2013.  

On cross-examination, Thomas testified that he had passed everything on

the GED exam except the math section.   He had previously worked at the Huddle

House in 2006.  He had an injury to his left knee in April of 2012 from playing

basketball.  He explained that he jumped for a rebound and came down on his



- 5 -Thomas - G206841

knee.  He went to the ER and was diagnosed with a sprained knee.  He never went

to the orthopedic because he couldn’t afford the $300.00.  

He has seven prior felony convictions and is currently on parole.  He has

applied for unemployment, filled out approximately 15 job applications and believes

that he can do the job as a cook if it is local.  He is still looking for work.  Thomas

testified that he believed he was excused for seven days not just on May 27th

notwithstanding the record that showed he could return to work after May 27th but

should avoid physical activity until June 1st.  He agreed he had several write-ups

while working for Huddle House including one on May 26, 2012, concerning an

incident on May 25th.  He explained that the food wasn’t properly prepped right and

every cook on that shift got written up.  

Jason Beard testified that he had been the District Manager for the Huddle

Houses in Pine Bluff, White Hall, and El Dorado, Arkansas, for two years.  Beard

testified that it was policy that if someone has a work-related injury, they should

report it to the general manager, his boss, or him.  If it is at night, they are supposed

to send him a text or leave a voice-mail.  If they need immediate medical attention

and can’t get hold of anyone, they can  seek medical attention but are usually asked

to get a drug test.  The supervisor would take a statement and fill out an incident

report.  The supervisor who took the call would also find someone to replace them

at work if they had to leave work to get medical attention.

Beard testified that he filled out an accident report to submit to the insurance

company which was signed on May 26, 2012, with a date of injury on May 11, 2012.
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He explained that after they learned that Thomas hurt his knee at work, they

watched the cameras for the graveyard shift from 12:00 midnight until 6:00 a.m. on

May 11, 2012.  The video showed that he had no difficulty performing his duties and

he is seen wearing a Nike’s Jordan brand of basketball shoe.  They had no notice

he was claiming a work-related injury until May 26, 2012.  He was instructed to go

to the ER for treatment.  He went on May 27, 2012.

Beard explained that Thomas had multiple write-ups while working at the

Huddle House and that his termination had nothing to do with the claimed knee

injury.  He recalled getting a call from Carol Cain on May 27, 2012, but did not get

a call or text from anyone else.  

Carol Cain testified that she was the District Team Lead/General Manager

at Huddle House in White Hall in May of 2012.  She explained the procedure at

Huddle House was to report a work-related injury to the immediate supervisor. If it

was an emergency, the supervisor would take the employee to the emergency

room.  She did not receive a call from Tamarius Thomas regarding an injury.  She

received a call from Thomas about 2:00 a.m. on May 27, 2012, concerning a

dispute between Thomas and a server.  She got up, got dressed, and went to the

store.  She called them to the back area in the back kitchen.  She told them they

had to work their shift and that they needed to get along.  Thomas did not say

anything about hurting his knee.  
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On cross-examination, Cain testified that she could not recall the exact date

of the call.  There were no write-ups at that time.  She told Jason or Tyler the next

day that she had to be up at the store at 2:00 in the morning because of a fight.  

Cain explained that after she was leaving the Pine Bluff store after the

altercation, Thomas followed her to her vehicle and told her that his knee was

hurting and asked her to take him to the emergency room and that he had fallen

three to four days earlier.  She told Jason about that the next day.  She explained

that after she dealt with the fight, Thomas had told her that he had fallen in the

bathroom three to four days earlier and that his knee was hurting.  She told him that

she could not take him to the ER so he said that he would call his mother to take

him.  

She asked him it he had reported the fall to Gloria, his immediate supervisor.

He said he did not report it to Gloria because it did not hurt at the time he fell.

Thomas testified that his medical bills have not been paid.  Thomas testified that he

returned to work after his injury and worked until he was terminated.  He also

testified that he was taken off work five to seven days after he injured his knee

playing basketball in April of 2012.

Tyler Brown testified by telephone deposition that he works as Director of

Operations at the Huddle House in Atlanta, Georgia.  He was the Senior Vice

President and worked in Arkansas in May of 2012.  He worked at all three Arkansas

locations.  He is familiar with Thomas.  He explained that the procedure for an

injured worker is to contact a manager immediately and to contact Brown if the
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manager is not available.  They would fill out an accident report or one would be

filled out for them.  They would go to the emergency room, have a drug test, and tell

the emergency room personnel that it is a work related incident.  He explained that

this policy was explained during the orientation process to Mr. Thomas and that he

was the one who actually did the orientations.  He explained that if the general

manager was not available, the employee was trained to contact their regional

manager or Brown.  In May of 2012, Gloria Atkins was his general manager and

Jason Beard was the regional  manager.

Brown denied that Thomas called him on the morning of May 27th or at any

other time to report an injury.  He explained that he would have answered the phone

and either gone to the restaurant or had Jason go to the restaurant.  He denied that

he hung up on Thomas.  He testified that Gloria Atkins was Thomas’ immediate

supervisor in May of 2012.     

The record also reflects a First Report of Injury submitted by Jason Beard.

He notes that Thomas was injured on May 11, 2012, but did not report the injury

until May 26, 2012, after he was written up on a disciplinary action at work for failure

to do his prep work or cleaning before he clocked out.  Beard also noted that once

the report was made, an investigation revealed that Thomas appeared on cameras

to have no difficulty performing his duties on May 11, 2012, from 12 a.m. until 6:00

a.m. and did not seek medical treatment until May 27, 2012.  

Medical records reveal that Thomas presented to the Jefferson Regional

Medical Center Emergency Room on April 18, 2012, with a complaint of an injury
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to his left knee.  He was diagnosed with a knee sprain and released with pain

medication and a recommendation to see an orthopedist.  He was instructed to

return to the Jefferson Regional Medical Center on May 27, 2012.  He underwent

x-rays on his left knee which revealed no evidence of fractures or dislocation.  He

was excused from work for the day and returned to work with a note to avoid

physical activity until June 1, 2012.  On September 6, 2012, Thomas underwent

additional x-rays of the left knee at UAMS.  The x-rays revealed minimal spurring

along the lateral margins of the femur and tibia with the medical and lateral joint

spaces maintained.  The records reveal he underwent left knee arthroscopy with

partial meniscectomy, lateral meniscus.  He returned for post-operative follow-up

on January 9, 2013.  The record reveals that Thomas reported improvement since

the surgery and that he has been doing well.  He was released from treatment. 

DISCUSSION

The claimant contends he sustained a compensable injury to his left knee in

May, 2012, and is entitled to medical benefits, temporary total disability benefits and

attorney’s fees.  The respondents contend that the claimant did not suffer a

compensable injury on May 11, 2012, or May 27, 2012, or at any other time while

working for respondent employer.  Respondents contend the medical

documentation does not support a compensable injury or entitlement to medical or

indemnity benefits in the event compensability is found. 
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Claimant contends that he sustained a compensable injury that is governed

by the Arkansas Workers’ Compensation Act, Ark. Code Ann. § 11-9-101 et seq.

Act 796 of 1993, as codified at Ark. Code Ann. § 11-9-102(4)(A) defines

“compensable injury”: 

(i) an accidental injury causing internal or external physical  harm to
the body or accidental injury to prosthetic appliances...arising out of
and in the course of employment and which requires medical services
or results in disability or death.   An injury is “accidental” only if it is
caused by a specific incident and is identifiable by time and place of
occurrence.

The employee must prove by a preponderance of the evidence that he sustained

a compensable injury.  In Collins v. Excel Specialty Prods., 347 Ark. 811, 69 S.W.3d

14 (2002), the Court held that an employee is performing employment services

while on a restroom break because a restroom break is a necessary function and

directly or indirectly advances the interests of the employer.  In addition, a

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D).  “Objective findings” are those

findings which cannot come under voluntary control of the patient.  Ark. Code Ann.

§ 11-9-102(16)(A)(i).

In the instant case, claimant admittedly had injured his knee in April of 2012

while playing basketball in his driveway.  In addition, the claimant has given several

inconsistent statements regarding his alleged work injury.  He testified that he was

injured in the early morning hours of May 27, 2012.   However, the First Report of

Injury reflects that he reported the date of injury as May 11, 2012.   The primary

dispute in this case is whether claimant has established a causal connection
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between his work and any need for additional medical treatment for his lower back.

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In support of their denial of compensability, respondents rely on the medical

reports of the claimant which revealed that he sought medical treatment for an injury

to his left knee only one month prior to the alleged  incident at work. 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate preexisting conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).   However, an aggravation is a new injury resulting from an independent

incident.  Id.  An aggravation, being a new injury with an independent cause, must

meet the definition of a compensable injury in order to establish compensability for

the aggravation. Id.  

Conjecture and speculation, even if plausible, cannot take the place of proof.

Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692 (1991); Dena

Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970); Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  Medical

opinions addressing compensability must be stated within a reasonable degree of
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medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl. 1996). The Arkansas

Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-

102(16)(B)(Supp.1999) which requires that medical opinions be stated within a
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reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard ); Crudup v. Regal Ware, Inc. , 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, there were no witnesses to the fall alleged by the

claimant.  The evidence is not clear whether the alleged fall occurred on May 11,

2012 or May 27, 2012.  While Carol Cain testified that Thomas told her that he had

fallen in the bathroom and hurt his knee three to four days earlier, Cain could not

recall the specific date that this conversation occurred.  The claimant did not report

the injury to his supervisor until May 27, 2012, after he had been written up on a

disciplinary violation.  He sought medical treatment on May 27, 2012, at the

emergency room.   The medical records reflect that he was seen at the emergency

room one month earlier for a left knee sprain which he testified in his deposition had

occurred while playing basketball in his driveway.  The x-ray reports from May 27,

2012, and September 6, 2012, do not reveal any evidence of fractures or

dislocation.  There are no medical records offered which connect his need for left

knee arthroscopy surgery to any incident at work.   After review and consideration

of the testimony and medical records, I find that the preponderance of the evidence
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fails to show that claimant suffered a compensable injury to his left knee that is

causally related to his work.

  FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed in May of 2012,

when the claimant contends he sustained a compensable injury.

3. Based on an average weekly wage of $153.77, the claimant would be

entitled to compensation rates of $103.00 for temporary total disability

benefits and for permanent partial disability benefits.

4. The claimant reached maximum medical improvement on January 9,

2013. 

5. Respondents have controverted this claim in its entirety.

6. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable left knee injury as a result of a work-

related incident in May of 2012. 

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


