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Claimant represented by Mr. Gary Davis, Attorney-at-Law, Little Rock, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted January 7, 2013, to determine whether the

claimant was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on December 10, 2012,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order.  A copy of the December 10, 2012,

Prehearing Order was introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at

all relevant times, including August 20, 2009; that the claimant sustained a

compensable low back injury on said date which has been treated as a medical only
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claim; that the claimant’s average weekly wage at the time of her injury was

sufficient to entitle her to compensation rates of $143.00 per week for both

temporary total disability and permanent partial disability, if applicable; and that

respondents had controverted the claimant’s entitlement to all additional medical

treatment.  It was further agreed that the claimant received a one-time change of

physicians to Dr. Harold Chakales who passed away following his examination and

during his treatment of the claimant.  Specifically, the parties stipulated that the

Commission entered an Order on May 27, 2011, allowing the claimant to change

physicians to Dr. Chakales and that the first examination was June 15, 2011; that

the claimant actually treated with Dr. Chakales six (6) different times, all of which

were apparently paid.  (Trpp.11-12)

By agreement of the parties, the following issues were presented for

determination:

1) Respondents’ responsibility for unpaid medical treatment.

2) Respondents’ responsibility for continued medical treatment.

Claimant contended, in summary, that respondents should be held

responsible for any outstanding medical treatment provided by Dr. William

Ackerman by referral from Dr. Harold Chakales, claimant’s authorized treating

physician, together with continued, reasonably necessary medical treatment

recommended by Dr. Ackerman.

The respondents contended that the treatment provided by Dr. Ackerman
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was neither reasonably necessary nor related to the admitted injury.

The claimant was the only lay witness to testify.  The record is composed

solely of the transcript of the January 7, 2013, hearing containing two (2) volumes

of medical reports consisting of sixty-six (66) pages introduced by the claimant and

thirty-eight (38) pages introduced by respondents as “Claimant’s Exhibit A” and

“Respondent’s Exhibit A,” respectively, together with additional documentary

evidence.  Subsequent to the hearing, both parties submitted letter briefs

addressing how the medical evidence supported their conflicting positions which

have been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

the treatment provided by Dr. William Ackerman is reasonably necessary

medical treatment which is directly and causally related to the August 20,
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2009, admitted injury.  Further, the treatment provided by Dr. Ackerman is

by referral from an authorized treating physician, Dr. Harold Chakales.

Accordingly, respondents are responsible for any outstanding treatment

provided by Dr. Ackerman, together with continued, reasonably necessary

maintenance care recommended by Dr. Ackerman.

4. Because the sole issue involves claimant’s entitlement to medical treatment,

no attorney’s fee is due pursuant to Ark. Code Ann. §11-9-715.

5. Any additional issues are by necessity specifically reserved.

DISCUSSION

The relevant facts in this claim are primarily undisputed.  Further, I found the

claimant to be an extremely credible witness.  The claimant’s course of conduct and

work history since August 20, 2009, reflects that she is highly motivated and has

continued working, indicating that she is not motivated by secondary gain.  The

claimant does request that respondents be held responsible for her outstanding

medical expenses, together with continued maintenance treatment recommended

and provided by Dr. William Ackerman.

The claimant, Margaret D. Tenner, testified in her own behalf.  The claimant

is fifty-five (55) years old.  She has a high school education.  The claimant has

been employed by the Pulaski County Special School District since on or about

1999.  Initially, the claimant was employed as a bus driver for the school district.

Beginning in 2007, the claimant worked as a bus aide for the school district.   As a
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bus aide, the claimant worked four (4) hours per day, two (2) hours in the morning

and two (2) hours in the afternoon.  Her duties consisted primarily of assisting

special needs children.  The claimant’s duties included helping the children get on

and off the bus, as well as caring for their special needs.  The record reflects that

at the time of her injury, the claimant was working three (3) different jobs.  In

addition to working as a bus aide, the claimant was also employed by Friendship

Community Care as a care-giver, specifically, acting as a mentor for adults and

children with Downs Syndrome.  In addition, the claimant both owned and worked

in a restaurant, Margo’s Restaurant, preparing and serving fried catfish.  At the time

of the within hearing, the claimant continued working for Friendship Community

Care, as well as in her restaurant.  Again, it is undisputed that the claimant

sustained a compensable low back injury on August 20, 2009, when a tire blew off

the left-side rear of a school bus in which she was a passenger working as a bus

aide.  The claimant’s description of the accident, as well as her course of medical

treatment, is set out, in part, below:

Q     ....  The incident when the tire blew out, did it jar you?  Is that how you got
hurt?

A     Well, when the tire blew out, it actually brought the backseat – it hit so hard
that it brought the backseat up across my head, and I’m sitting sideways on the bus
anyway, and it just like somebody kicked me in my butt.

Q     All right.  After that circumstance took place and you began to have these
symptoms, you were seen – you received some medical treatment, and the
insurance people agreed and paid for some of it, correct?
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A     Yes, sir.

Q     It looks like you saw some family type physicians, some general practitioners.

A     Yes, my family doctor.

Q     You saw Dr. Hixson with Concentra, which is a medical facility.  Probably the
insurance people sent you there, Concentra?

A     Yes.

Q     Okay.  It looks like you saw Dr. Philip Johnson, who is an orthopedic surgeon,
and he recommended you to have some pain management treatment?

A     Yes, sir.

Q     Now, you then saw Dr. Carl Covey according to our records.

A     Right.

Q     And you had a consultation with him about providing some pain management
treatment?

A     Yes, sir.

Q     Okay.  And this treatment would have come in the form of injections and
medications and that sort of thing, is that your understanding?

A     He actually was going to burn the nerves down at the – at my – 

Q     Some radio frequency type – 

A     Right, that he said that will probably last a year.

MS. WOOD: Objection, Your Honor, to hearsay.

JUDGE GREENBAUM: Sustained.

BY MR. DAVIS:

Q     Now, after you saw – you only saw from – my records indicate – anyway, it
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seems to indicate that you only saw Dr. Covey one time.

A     Right.

Q     Okay.  And it looks like you were then sent to be seen by Dr. Brent Sprinkle?

A     Yes.

Q     Did the insurance people do that?

A     The insurance people.

Q     Okay.  Now, Dr. Sprinkle recommended that you have some injection therapy?

A     Yes, sir.

Q     And sent you to Dr. Annette Meador to have those injections performed?

A     Yes, sir.

Q     Did Dr. Sprinkle ever actually do injections for you?

A     No, sir.

Q     Okay.  Along the way here you had an MRI scan – 

A     Yes.

Q     – on your low back and your tailbone area, is that true?

A     Yes, sir.

Q     Now it looks like Dr. Sprinkle gave you a release in August of 2010, about a
year after this incident took place.

A     Yes, sir.

Q     Does that sound right to you?

A     That’s about right.
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Q     Okay.  Now, let me stop right there.  From that point back to the date of your
injury, the medical treatment that you had been receiving, the workers’
compensation insurance people were paying for that?

A     Yes, sir.

Q     Okay.  We’ve mentioned that you were seeing these doctors, that you had the
MRI, that you had some injection therapies, that you had some recommendations
for some other things, but you also had some oral medications provided to you, is
that true?

A     Yes, sir.

Q     And did you also have some physical therapy?

A     Yes, sir.

Q     Who sent you to physical therapy?

A     The workmen’s comp doctor.

Q     Okay.  Would that have been the doctors at Concentra?  Did they – 

A     Yes, that’s Concentra, uh-huh.

Q     Okay.  So did you go there in that same facility where you saw Dr. Hixson?

A     Yes.

Q     Okay.

A     Yes.

Q     Dr. Chakales was the next doctor to see you.  That wasn’t until June of 2011
because you got a change of physicians order May the 27th of 2011.

A     Yes, sir.  But my primary care doctor was taking care of me.

Q     Okay.  That’s my next question.  Between the time that you saw Dr. Sprinkle
last, which appears to be in August of 2010, until you saw Dr. Chakales in June of
2011, were you seeing a physician during that time?
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A     Yes, Dr. Inge Carter.

Q     Okay.  And where is Dr. Carter located?

A     She’s at the – well, St. Vincent’s.  It used to be the Doctors Hospital, but now
I think it’s St. Vincent Tower or something.

Q     Okay.  And were you using your health insurance to see Dr. Carter?

A     Yes.

Q     Okay.  And when you saw Dr. Carter, what sort of treatment did she provide
for you?

A     She was providing me with muscle relaxers and pain pills.

Q     Okay.  And what sort of – before you saw Dr. Chakales now, what sort of
problems were you continuing to have?

A     My lower back and my tailbone going – and now it’s beginning to go down my
right leg – my left leg.  (Trp.21-25)

As noted above, after Dr.  Sprinkle released the claimant in August, 2010,

she continued to receive maintenance care from her family physician, Dr. Inge

Carter.  Because respondents terminated the claimant’s treatment, she used her

health insurance to obtain treatment by Dr. Carter and did not obtain any

unauthorized medical treatment.  As previously noted, the claimant subsequently

requested and obtained a Commission authorized change of treating physicians

from Dr. Sprinkle to Dr. Harold Chakales in May, 2011.  Dr. Chakales first evaluated

the claimant in June, 2011, and recommended additional diagnostic studies which

respondents paid.  Dr. Chakales treated the claimant with medication and

injections, and apparently respondents paid for Dr. Chakales’ treatment.  Prior to
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his untimely death, Dr. Chakales referred the claimant to Dr. William Ackerman for

additional, conservative treatment.  Dr. Ackerman, likewise, has treated the

claimant conservatively with medication and injections.  The claimant credibly

testified that she would be unable to continue working at her current jobs without

the treatment provided by Dr. Ackerman.  The claimant further testified that she has

not been involved in any additional accidents following the August 20, 2009,

admitted accident.  There is no credible evidence whatsoever that the claimant has

been involved in an independent intervening accident.

On cross-examination, the claimant acknowledged that working as a bus

aide for the respondent-employer was more physically demanding than working as

a driver.  However, the claimant explained that she changed jobs from being a

driver to a bus aide in 2007 because she could not pass her D.O.T. due to her

diabetic condition.

On further cross-examination, the claimant acknowledged that she sustained

a prior injury in 1992 involving the same area of her back as the within claim at

which time she was treated by Dr. John H. Yocum, an orthopedic surgeon in Little

Rock, Arkansas, as well as Dr. Winston Wilson, a clinical psychologist.  The

claimant was released by Dr. Yocum on April 23, 1993, with a five percent (5%)

whole body impairment.  Dr. Yocum apparently recommended that the claimant no

longer be required to drive a school bus but perform some other duty that did not

require driving.  (Resp. Ex. A, pp.9-10)
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ADJUDICATION

The only issues presented for determination concern respondents’

responsibility for outstanding medical treatment provided by Dr. William Ackerman

and claimant’s entitlement to continued medical treatment with Dr. Ackerman.

The claimant sustained an admitted compensable injury to her lumbar spine

on August 20, 2009.  She was originally seen in The Family Clinic by Dr. Susan

Ebel.  Dr. Ebel diagnosed the claimant as having sustained a sprain of the cocyx,

as well as a thoracic strain and prescribed medications, Skelaxin and Celebrex, to

follow-up in two (2) or three (3) days.  The claimant was then sent by the

respondent to Concentra where she was examined by Dr. Marcia Hixson.  Dr.

Hixson also diagnosed a cocyx sprain and prescribed medication and physical

therapy.  The claimant was next seen by Dr. Philip Johnson, an orthopedic surgeon

with OrthoArkansas who  opined  that the injury appeared to represent an

aggravation of a pre-existing condition at L4-5, an acute lumbar sprain

superimposed on degenerative disc disease at L4-5.  Dr. Johnson opined that the

claimant required medical treatment at which time he recommended pain

management and referred the claimant to Dr. Carl Covey.  (Cl. Ex. A, pp.12-13)

Dr. Covey apparently saw the claimant one-time only on March 3, 2010.  Dr.

Covey recommended injection therapy at which time the claimant was referred to

Dr. Brent Sprinkle.  Dr. Sprinkle felt that Dr. Covey’s recommendations were

reasonable.  Dr. Sprinkle, in turn, referred the claimant to Dr. Annette Meador for



-12-

a series of injections while prescribing various medications to treat the claimant’s

symptoms.  Dr. Sprinkle opined that if the claimant did not receive adequate

response from the facet radiofrequency ablation then the only other option was to

consider surgery but felt that the risk benefit ratio was not optimistic for surgery.

The claimant returned to Dr. Sprinkle following injection therapy reporting a

worsening of pain which Dr. Sprinkle felt might be related to some type of infection

at which time he recommended an MRI of the lumbar spine to make certain there

was no infection.  Again, Dr. Sprinkle did not feel that the claimant was a surgical

candidate.  Further, the claimant was not interested in a surgical option.  (Cl. Ex.

A, pp.24-29)

As previously noted, after the claimant’s release by Dr. Sprinkle, she

continued to receive maintenance care from her family physician.  The claimant

subsequently petitioned and received a change of physicians to Dr. Harold

Chakales.  Dr. Chakales recommended EMG studies which were conducted by Dr.

Gordan Gibson.  The EMG study was positive for partial denervation of the bilateral

gastrocnemius and anterior tibialisa muscles, also consistent with sensorimotor

peripheral neuropathy.  Dr. Chakales ordered an MRI which revealed a left

paracentral disc extrusion, resulting in mild to moderate central canal stenosis on

the proximal left L5 nerve root.  Dr. Chakales treated the claimant with medications

and injections and referred the claimant to Dr. William Ackerman for further

treatment.  Dr. Ackerman recommended epidural steroid injections as well as a
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continuation of medications prescribed by Dr. Harold Chakales.  Dr. Ackerman has

repeatedly stated that, in his medical opinion, the claimant has sufficient pathology

to warrant a continuation of pharmacologic management.  (Cl. Ex. A, pp.47-65)

The Workers’ Compensation Act requires employers to provide such medical

services as may be reasonably necessary in connection with an employee’s injury.

A.C.A. §11-9-508; American Greeting Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d

613 (1998).  What constitutes reasonably necessary medical treatment under

A.C.A. §11-9-508 is a question of fact for the Commission.  Gansky v. Hi-Tech

Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v.

Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  Medical treatment which is

required to stabilize and maintain an injured worker’s status remains the

responsibility of the employer.  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845 (1983).  A claimant may be entitled to ongoing medical treatment

after the healing period has ended if the medical treatment is geared toward

management of the claimant’s injury.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App.

230, 184 S.W.3d 31 (2004), citing, Artex Hydrophonics, Inc., v. Pippin, (supra). 

Respondents contend that the treatment provided by Dr. Ackerman was not

reasonably necessary and is unrelated to the admitted injury.  Apparently,

respondents rely upon medical evidence from the claimant’s 1992 injury reflecting

similar complaints to those voiced following the immediate claim.

I feel compelled to point out that the medical evidence reflects that the
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claimant did not receive any medical treatment from April, 1993, when she was

released by Dr. Yocum until following her August 20, 2009, compensable injury

which aggravated her pre-existing condition.  I find that the claimant has

established, by a preponderance of the credible evidence, that she is entitled to

payment of the outstanding medical treatment, together with continued reasonably

necessary medical treatment.  Accordingly, I hereby make the following:

AWARD

Respondent, Arkansas School Boards Association, is hereby directed and

ordered to pay outstanding medical treatment provided by Dr. William Ackerman by

referral of claimant’s authorized treating physician, Dr. Harold Chakales.

Further, respondents are directed and ordered to pay continued reasonably

necessary maintenance care provided by Dr. Ackerman.

All medical awarded herein are to be paid pursuant to Commission Rule

099.30.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


