
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G006798

LECIA ANN TEMPLETON, EMPLOYEE CLAIMANT

DOLLAR GENERAL STORE, EMPLOYER RESPONDENT

DOLLAR GENERAL CORPORATION,
INSURANCE CARRIER/TPA RESPONDENT #1

DEATH & PTD TRUST FUND RESPONDENT #2

OPINION FILED FEBRUARY 4, 2013

Hearing before Chief Administrative Law Judge David Greenbaum January 11,
2013, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. C. Michael White, Attorney-at-Law, North Little Rock,
Arkansas.

Respondents #1 represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 did not appear.

STATEMENT OF THE CASE

A hearing was conducted on January 11, 2013, to determine whether the

claimant was entitled to wage-loss disability as the result of her admitted

compensable injury.

A prehearing conference was conducted in this claim on November 28, 2012,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were  correctly set out in the Prehearing Order.  A copy of the November 28, 2012,



-2-

Prehearing Order was introduced, without objection, as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed between

the claimant and respondents #1 at all relevant times, including July 12, 2010; that

the claimant sustained a compensable back injury on said date; that she earned

sufficient wages to entitle her to compensation rates of $130.00 per week for both

temporary total disability and permanent partial disability; that the claimant’s healing

period ended on September 27, 2011, at which time she was assigned a fifteen

percent (15%) whole body impairment which respondents #1 had accepted and

were in the process of paying; and that respondents #1 had controverted claimant’s

entitlement to wage-loss disability, if any.  The parties agreed that the claimant’s

average weekly wage at the time of her injury was $194.90. 

By agreement of the parties, the sole issue presented for determination

concerned claimant’s entitlement to permanent disability benefits in excess of her

impairment rating.

Claimant contended, in summary, that as the result of her compensable

injury and subsequent surgeries, she had been rendered permanently totally

disabled.  Alternatively, the claimant contended that she had sustained substantial

wage-loss disability in an amount to be determined by this Commission.

Respondents #1 contended that it had paid, and was continuing to pay, all

appropriate benefits with regard to the claim.  Respondents #1 maintained that the

employer made work available to the claimant within her physical restrictions and



-3-

that the claimant chose to voluntarily terminate her employment and, as such, was

not entitled to either permanent and total disability or wage-loss disability benefits.

Respondent #2 has deferred to the outcome of litigation stating that it would

commence payments in compliance with Ark. Code Ann. §11-9-502 in the event the

claimant was found to be permanently and totally disabled.

In addition to the claimant, her husband, Michael Templeton, was called as

a corroborating witness.   The record is composed solely of the transcript of the

January 11, 2013, hearing containing volumes of medical records, together with the

evidentiary deposition of Tracy Voigt which was introduced as “Joint Exhibit 1" and

retained in the Commission file in bound form.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the credible

evidence, that she is entitled to any wage-loss disability in excess of the
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fifteen percent (15%) whole body impairment which respondents have

accepted and were in the process of paying.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As will be set out

further below, the record reflects that the employer has exercised good faith in

meeting its obligations under our workers’ compensation laws and has accepted

and paid all appropriate benefits, to date.  Although there may exist a factual

dispute concerning whether or not the claimant refused suitable employment

offered to her by the employer pursuant to Ark. Code Ann. §11-9-526, in my

opinion, a preponderance of the evidence reflects that the claimant voluntarily

terminated her employment and elected not to return to the job market and is,

therefore, not entitled to wage-loss disability.  The claimant’s determination and

motivation not to return to work is based in whole or in part on the fact that she has

been approved for social security disability and receiving more income by electing

not to return to work than she was earning with the employer herein.  The claimant’s

decision not to continue working is understandable and reasonable.  However, the

social security’s determination that the claimant is permanently and totally disabled

is not binding on this Commission.  When considering the claimant’s extremely low

average weekly wage, together with her age, education, and work experience, it

must be concluded that the claimant has failed to prove entitlement to wage-loss

disability.
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First, I feel compelled to point out that I found the claimant to be a very

honest and credible witness.  The claimant is fifty-one (51) years old.  She has a

high school education.  The claimant denied receiving any special or vocational

training after graduating from high school.  All of the claimant’s work history has

been in retail sales which has included management in retail sales.  The record

reflects that the claimant, at one time, owned and operated her own business for

many years.  On and before July 12, 2010, the claimant worked for the respondent,

Dollar General, for approximately four (4) years.  The claimant was hired as a

cashier and eventually promoted to what was referred to as “third key,” part of a

management position which allowed her to obtain a key where she could count

down the money in the register.  The claimant’s duties included stocking,

overseeing the employees, and doing some paperwork.  The claimant’s description

of her admitted injury is set out below:

BY MR. WHITE:

Q     Lecia, on July 12th of 2010, did you sustain an injury?

A     Yes.

Q     Tell the Judge what happened?

A     I was unloading a Rolltainer which is full of stock.

Q     What’s a rotator?

A     It’s a huge care that is full of stock, maybe 40 to 50 boxes.  I was unloading the
inventory, which was chemicals, which consist of heavier boxes.  I was – at the time
I was unloading bleach and I was carrying it over to the aisle where it belonged.  As
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I squatted down and I was coming back up, I felt a pinch, a burning pain in my back
that rotated down my right leg.

Q     Lecia, had you ever had any problems with your back before?

A     No.

Q     Any limitations related to your back whatsoever?

A     Before my – 

Q     Before the injury?

A     No.  (Tr.12-13)

Respondents promptly provided the claimant with reasonably necessary

medical treatment.  The record reflects that the claimant was initially seen by Dr.

Fran Duke, as well as Dr. Brent Sprinkle prior to coming under the care and

treatment of Dr. Gregory Ricca, a neurosurgeon in Jonesboro, Arkansas.

Respondents retained the services of a nurse case manager to assist the claimant.

The record reflects that after the claimant came under the care of Dr. Ricca, she

underwent three (3) surgical procedures.  More specifically, the claimant underwent

a microdiskectomy for a large herniated nucleus pulposus on the right at L4-5 with

severe compression of the right L5 nerve root on September 7, 2010; a second

surgery on November 18, 2010, for a recurrent herniated disk at the same level;

and a third surgery on April 14, 2011, to redo the diskectomy at L4-5 on the right,

as well as a diskectomy at L4-5 on the left, together with a posterior lumbar

interbody fusion at L4-5 and posterior facet fusions at L4-5.
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The record reflects that the claimant returned to work for the employer herein

following each of her surgical procedures.  The claimant was ultimately released by

Dr. Ricca with an impairment rating on December 5, 2011.  His narrative report

addressed to the respondents’ claims manager is set out, in its entirety below:

Dear Ms. Schaell,

This is in response to your letter of November 30, 2011 requesting a
PPI rating and information regarding Ms. Templeton’s foot drop and
whether I prescribed a brace for her.  I guess you have not had
access to her medical records.  The following is copied from her last
office visit with me on 9/27/2011:

IMPRESSION

Significantly improved though she still has some residual right foot
weakness (that is getting better).
“Constant” “dull, aching, weakening” pain in the right low back.
Numbness in the right L5 distribution.
Her pain, weakness and numbness prevent her from working a full
day.  She now works 4 to 5 hours a day (15 to 20 hours a week) and
lies down about every two hours.
Solid fusion at L4-5.

DISCUSSION

I talked at length with Ms. Templeton and reviewed all of the above.
I think she is not at MMI and there is nothing more for me to do for
her.  She asked about the possibility that she will need further medical
treatment.  I told her that with regards to her work injury, her back
surgeries and her right L5 nerve dysfunction, she might need some
treatment for her right foot weakness (foot drop splint and PT).  More-
likely-than-not, she will not need another back surgery with regards
to above.

Ms. Templeton asked about a brace for her right foot.  I told her that
I am not enthusiastic about a brack, as a brace will hinder her muscle
recovery.  She clearly has had significant improvement in her right
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foot weakness.  She asked about just using the brace when she is at
work.  I agreed to do this but do NOT want her to use it frequently.

Based on the AMA Guides to the Evaluation of Permanent
Impairment, Fourth Edition, Table 75, page 3/113, part IV.D.Single-
level spinal fusion with or without decompression with residual signs
or symptoms Ms. Templeton realizes a 12% partial impairment of the
whole.  Part IV E. 1 gives her an additional 2% for a second surgery
and Part IV E. 2 an additional 1% for the third surgery.  So her total
impairment rating for her work injury and the above surgeries is 15%.

I spoke with Ms. Templeton and her spouse and they are aware that
I am moving my practice to Searcy effective January 2012.  I gave
them my contact information.

PLAN

I recommend she continue her present work restrictions.
Right foot-drop splint to use prn.

I hope this information is clear and helpful to you.  If you have any
other questions or if I can be of any other assistance, please feel free
to contact me.  (Cl. Ex. A, pp.72-73)

It must be pointed out that prior to his impairment rating, Dr. Ricca referred

the claimant for a Functional Capacity Evaluation.  The FCE determined that the

claimant gave a reliable effort with fifty-one (51) of fifty-one (51) consistency

measures within expected limits.  The claimant was determined to have significant

functional limitations.  However, it was concluded that overall the claimant was able

to perform work in the sedentary work classification as defined by the US

Department of Labor’s guidelines.  (Cl. Ex. A, pp.51-52)

As previously noted, the claimant returned to work for the employer herein

following each of her surgeries.  Although I found that the accommodations made

by the employer were extremely unusual and that the claimant may have even felt
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humiliated by her immediate manager’s actions, it is undisputed that the claimant

ultimately voluntarily resigned her job with the employer herein.  Although it is

undisputed that the claimant sustained a substantial injury which resulted in

significant permanent restrictions, it is clear that the claimant, for personal and

valid reasons, is not motivated to return  to  work.  A  portion  of  the  claimant’s

testimony  on  cross-examination is set out below:

Q     Your last surgery, Ms. Templeton, was in April of 2011, does that sound right?

A     Yes.

Q     You had told me in your deposition that it made your back stable and it helped
with your pain, is that right?

A     Yes.

Q     You told us today that you had no trouble with your lower back before July of
2010 when you had your injury, is that correct?

A     Yes.

Q     You’ve also testified that you do things like some housework now, is that right?

A     Yes.

Q     You told me in your deposition that you also might walk for 15 to 20 minutes
at a time around your neighborhood, does that sound correct?

A     Yes.

Q     Dr. Ricca is the one who sent you for the functional capacity evaluation, is that
right?

A     Yes.

Q     You testified today to what you think those restrictions are, but you also
understand that Dr. Ricca signed off on the restrictions from the FCE, correct?
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A     Yes.

Q     You testified today that Dollar General allowed you to go out to your truck and
lie down as you needed, is that right?

A     Yes.

Q     You had told me in your deposition that might be for 15 minutes at a time every
hour or two, is that correct?

A     Yes.

Q     You’ve also told us today that they would even bring in another employee on
your shift so that that person could do additional work, is that right?

A     Yes.

Q     I had asked you in your deposition if the work you were doing when you left
Dollar General was within your restrictions, and you told me that it was, is that
right?

A     Yes.

Q     And that they would continue to provide sedentary duty to you, correct?

A     Yes.

Q     If you hadn’t quit, you could still be working there, is that right?

A     Yes.

Q     How much are you receiving right now in social security disability?

A     Seven sixty-three.

Q     Seven sixty-three a month?

A     Yes.

JUDGE GREENBAUM: How much?

THE CLAIMANT: Seven sixty-three.
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BY MS. WOOD:

Q     I had asked you in your deposition if you had any intention of going back to
work and you told me you don’t, is that right?

A     Correct.

Q     You’ve not applied anywhere else?

A     No.  (Tr.44-46)

* * * * *
EXAMINATION BY THE COMMISSION

BY JUDGE GREENBAUM:

Q     You’re currently receiving your impairment rating, correct?

A     Yes, sir.

Q     Did they tell you when that was going to run out?

A     No, sir.

Q     But  you  were  receiving  that  when you were working for Dollar General,
some –

A     Yes.

Q     – disability benefits every two weeks, correct?

A     I didn’t start receiving any type of benefits until after I quit.

Q     Were you not receiving your impairment benefits from the rating that Dr. Ricca
gave you – 

A     No, sir.

Q     – when he rated you 15 percent?

A     No, sir.

MS. WOOD:  Judge, the rating is dated December 5th, 2011, I believe,
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and she had already resigned around that time frame.

THE CLAIMANT: I didn’t – 

BY JUDGE GREENBAUM:

Q     They didn’t give you the rating until after you terminated your employment, is
that right?

A     No, sir.  My rating was September of 2011, and I resigned in December 2011.

JUDGE GREENBAUM:  That’s what I thought that the parties
stipulated, was the healing period was September 27, 2011.

MS. WOOD:  I’m sorry, Your Honor, that’s correct.  I was looking at
the last correspondence, but again – 

BY JUDGE GREENBAUM:

Q     So when you got that rating in September 2011, they didn’t pay you that while
you were working?

A     I didn’t get any money until around the middle part of December after I quit.

Q     Did you not get a letter from the adjuster telling you how long you would
receive those benefits?

A     No, sir.

Q     Do you know whether social security is reducing your social security benefits
because of your impairment benefits?

A     Yes, Your Honor.

Q     They are?

A     Yes, they started that in March of 2012.

Q     They started what?

A     Two thousand – 

Q     When did you get your social security approved?
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A     In March of 2012.

Q     Okay.  And you testified that you were drawing $763 a month, is that right?

A     Yes, sir.

Q     Had you drawn more than that at one time?

A     No.

Q     But do you know whether or not social security is reducing what you’re entitled
to by your workers’ comp benefits?

A     It’s reducing – I get $130 a week, and it’s reducing a little over $500 from my
social security, according to the letter that I received from social security.

Q     So when your impairment benefits are paid out, your social security is
supposed to go up, is that right?

A     Yes, I believe so.    (Tr.52-54)

Tracy Voigt testified on behalf of the respondents by telephone, evidentiary

deposition.  Ms. Voigt is the district manager for Dollar General Stores.  Ms. Voigt

oversees the operation of various stores, including the store in which the claimant

was employed.  Rather than conduct an exhaustive analysis of Ms. Voigt’s

testimony, suffice it to say that she testified in summary that, at the time the

claimant voluntarily terminated her employment, the employer was providing work

within the physical restrictions imposed by Dr. Ricca.  (Jt. Ex. 1)

ADJUDICATION

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any



-14-

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that she sustained permanent

physical impairment as a result of the compensable injury.  Walmart Stores, Inc.,

v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64

Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally incapacitated

from earning a livelihood at that time, she is entitled to compensation for permanent

and total disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235

Ark. 195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical impairment”

or anatomical disability, are not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to her anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);
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Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d

130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);

Glass, supra.  A claimant’s lack of interest in pursuing employment with her

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure to

participate in rehabilitation does not bar her claim, but the failure may impede a full

assessment of her loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memorial Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

The Commission may use its own superior knowledge of industrial demands,

limitations,  and  requirements  in  conjunction  with the evidence to determine

wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).

However, so long as an employee, subsequent to her injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than her average

weekly wage at the time of the accident, she shall not be entitled to permanent

partial disability benefits in excess of the percentage of permanent physical

impairment, established by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The employer or its
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workers’ compensation insurance carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide offer to be employed, at

wages equal to or greater than  her  average  weekly  wage  at  the  time  of the

accident.  Ark. Code Ann.  §11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a pre-existing disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be
payable for the resultant condition only if the compensable injury is
the major cause of the permanent disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the cause.

Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102(8).

The Workers’ Compensation Act further provides that in considering a claim for

permanent disability, the Commission and the Courts shall not consider the odd-lot

doctrine.  Ark. Code Ann. §11-9-522(e).

Finally, Ark. Code Ann. §11-9-526 provides:

If an injured employee refuses employment suitable to his or her
capacity offered to or procured for him or her, he or she shall not be
entitled to any compensation during the continuance of the refusal,
unless, in the opinion of the Workers‘ Compensation Commission, the
refusal is justifiable.
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The record reflects that the claimant sustained a serious injury requiring

extensive medical treatment, including three (3) surgeries resulting in significant

physical impairment.  However, the claimant’s pre-injury earnings were not

substantial.  In fact, the claimant, subsequent to her injury, returned to work for the

employer herein earning wages equal to the average weekly wage she earned at

the time of the accident until she voluntarily terminated her employment.  The

claimant, in my opinion, is still capable of obtaining other employment at minimum

wage or entry level which would be equal to the wages she earned at the time of the

accident.  However, the claimant has candidly conceded that she is not interested

in pursuing employment at this time.  The claimant applied, and has been approved,

for social security disability.  Her lack of interest in pursuing employment is

reasonable given her low wage rate, but is a clear impediment to an assessment

of wage-loss disability.  After full consideration of the facts, issue, and the law, and

after consideration of the claimant’s age, education, and work experience, together

with other factors to include motivation and post-injury income, it is herein

concluded that the claimant has failed to establish, by a preponderance of the

credible evidence, that she is entitled to wage-loss disability.  Accordingly, the

within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  
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