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Claimant was represented by HONORABLE F. MATTISON THOMAS, III,
Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE JARROD S. PARRISH,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On September 26, 2013, the above captioned claim came on for a

hearing in El Dorado, Arkansas.  A prehearing conference was conducted in

this matter on August 8, 2013, and a Prehearing Order was filed on August 9,

2013.  A copy of the Prehearing Order was marked as Commission Exhibit 1,

and made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

The parties stipulated to the following at the September 26, 2013, full

hearing:

1) The Arkansas Workers’ Compensation Commission has
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jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all
relevant times, including on or about September 17, 2010, and
November 22, 2010. 

3) The parties agreed the claimant’s average weekly wage of
$808.99 would the claimant to compensation rates of $539.00
per week for temporary total disability benefits and $404.00 per
week for permanent partial disability benefits with regard to both
incidents.

4) All issues related to permanency are reserved.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether the claimant sustained a compensable back injury by
specific incident on September 17, 2010.

2) Whether the claimant sustained a compensable back injury on
November 22, 2010, or, in the alternative, a compensable
aggravation of her September 17, 2010, back injury.

3) The statute of limitations defense.

4) Notice defense.

5) If compensability is overcome, whether the claimant is entitled to
temporary total disability benefits, all associated medical
treatment, and attorney’s fees.

The claimant contended at the full hearing that on or about

September 17, 2010, while working picking up a 55.2 pound bag of product,

her back began to hurt.  The claimant saw Dr. Massanelli and Graden  Hall,

a chiropractor.  The respondents were advised that the claimant was having
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a problem with her back, but she continued to work until November 22, 2010,

at which time she again lifted a heavy object and re-injured her back or

aggravated the prior injury while working for the respondent employer at

Chemtura’s PDBS location.  Respondent was notified of that and they sent the

claimant to their chosen physician, Dr. Richard Davis, at their expense.  Upon

seeing Dr. Davis, the claimant was referred to her family physician for further

treatment.  The claimant was then laid off from her position and has been

unable to work since that time because of her condition caused by the two

injuries.  Claimant is entitled to temporary total disability benefits.

Respondents contended at the full hearing that the claimant did not

sustain a compensable injury at any time while working for the respondent

employer.  Respondents contend the statute of limitations has run with regard

to the alleged injury that the claimant is asserting on September 17, 2010.

There was no notice of the September 17, 2010, alleged injury until

October 24, 2012.  The medical documentation does not support temporary

total disability benefits.  The respondents are entitled to an offset pursuant to

Ark. Code Ann. § 11-9-411.  The claimant was in an automobile accident on

November 2, 2010, and her need for medical treatment after November 2,

2010, would be due to that independent intervening cause.  Respondents also

contend there are no objective medical findings.
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DISCUSSION

The claimant, age 48, worked for the respondent employer packing

bags.  The claimant testified as follows regarding her work duties:

A I was at the OCP unit in the bag house, and we would go
and bag up the product, which would come out of the machine,
the powder form into a bag, and then we would seal the bag and
then we’d have to pick up the bag, the fifty-five pound bag, and
throw it onto the pallets, forty bags, and I think we did two pallets.
Sometimes we did more.  It just depends on how many orders
we had out.  (T. p. 12, lines 8-15)

On September 17, 2010, the claimant alleged a compensable back

injury occurred.  The claimant testified as follows regarding the September 17,

2010, incident which caused her alleged compensable back injury:

A Well, I just remember swinging the bag to the left on top of
some of the other bags I’d already put on there, and I remember
having a pain back here in my back.  It was kind of, more or less,
felt like a rotating pull or something.  I can’t hardly describe it.  (T.
p. 16, lines 18-23)

Following the alleged September 17, 2010, incident the claimant

testified that she continued to work the rest of the day and didn’t tell a

supervisor about the alleged incident on September 17, 2010.  The claimant

testified that she did not tell a supervisor until November of 2010 about an

alleged back injury.  (T. p. 18, lines 24-25)  Respondents’ Exhibit 2, page 34,

shows the claimant did not file a claim with the Arkansas Workers’

Compensation Commission alleging a September 17, 2010, injury until
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approximately October 22, 2012.

The claimant also alleged a November 22, 2010, compensable back

injury while she was loading and unloading trucks.  The claimant testified as

follows regarding the November 2010 incident:

A I was working over there loading and unloading chemical
trucks, big tank trucks of chemicals, and I had a loading rack.

Q What happened on that day?

A I was just pulling that loading rack around, and I can do it.
Y’all don’t think I can’t do it.  I can do the job.  I didn’t mind the
job.  I was swinging that loading rack around and happened to
reach up and pull it down, and it hurt my neck and into my back.
It was heavy.  I told the plant manager about it.  I told him that I
needed to be re-designed because it was an old one but, yes,
that’s how I hurt it then.   (T. p. 21, lines 10-22)

Following the alleged November 2010 incident, the claimant testified

she treated with Dr. Garrett, a chiropractor in Smackover, Arkansas.  The

claimant testified that following the November 22, 2010, incident, she reported

it to her plant manager that same day.  The claimant testified she went to see

Dr. Seale following the November 2010 incident.  The claimant testified she

also saw Dr. Garrett, Dr. Horn, Dr. Brown, and Christie Skinner, APN,

following the November 2010 incident.

The claimant contends she sustained a compensable back injury either

on September 17, 2010, and/or November 22, 2010.  In the alternative,

claimant contends that her November 22, 2010, back injury was a recurrence
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of her alleged September 17, 2010, back injury.  Respondents contend the

claimant did not sustain a compensable injury while working for the

respondent employer.  Respondents affirmatively raise the statute of

limitations defense.

ADJUDICATION

Arkansas Code Annotated Section 11-9-702(a)(1) states:

A claim for compensation for disability on account of an injury,
other than an occupational disease and occupational infection,
shall be barred unless filed with the Workers’ Compensation
Commission within two (2) years from the date of the
compensable injury.  If during the two-year period following the
filing of the claim the claimant receives no weekly benefit
compensation and receives no medical treatment resulting from
the alleged injury, the claim shall be barred thereafter.  For
purposes of this section, the date of the compensable injury shall
be defined as the date an injury is caused by an accident as set
forth in § 11-9-102(4).

In the case at hand, the claimant contends she sustained a specific

incident back injury while working for the respondent employer on

September 17, 2010.  The AR-C filed by the claimant on October 22, 2012,

alleging a date of injury of September 17, 2010, was more than two years after

the date of the alleged compensable September 17, 2010, back injury.   (R.

Ex. 2, p. 24)  Therefore, the record is clear that the claimant’s claim for a

compensable back injury on September 17, 2010, is barred by the statute of

limitations because it was not filed within two years from the date of the
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alleged accident.

The claimant also contends she sustained a compensable back injury

on November 22, 2010, by specific incident.  Arkansas Code Annotated

Section 11-9-102 provides:

(4)(A) “Compensable injury” means:
  (i) An accidental injury causing internal or external
physical harm to the body . . . arising out of and in the
course of employment and which requires medical
services or results in disability or death.  An injury is
“accidental” only if it is caused by a specific incident and
is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. § 11-9-102(16)(A)(i).

“Objective findings” are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i) 2002.  The

employee’s burden of proof shall be a preponderance of the evidence.  Ark.

Code Ann. § 11-9-102(4)(E)(i).  In the case at hand, I find that the claimant

has failed to prove by a preponderance of the evidence that she sustained a

compensable back injury by specific incident on November 22, 2010.  It must

first be noted that I did not find the claimant to be a credible witness.  The

record is replete with inconsistencies from the claimant.  For instance, at the

full hearing, the claimant testified she did initially report a work injury when

asked by her supervisor:
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A I was in their office, and I was hurting so bad that I was
twisting and popping, and they said are you all right, and I said,
yeah.  Did you get hurt at work, and I said, well, kind of sort of,
you know.  (T. p. 41, lines 15-18)

However, in the claimant’s deposition when asked the same question, she

acknowledged that she did not tell her supervisor she had a work related

injury:

Q . . . partner’s question to you was did you say anything to
any supervisor?  No.  Other than whenever they offered me that
job at PDS loading trucks, and I was in their office.  I was twisting
and hurting, and I had to stand up, and I was hurting.  They said
are you all right?  I said, yeah, I’m all right.  They said are you
hurt?  I said, well, yeah.  They said, well, did you get hurt at work,
and I said, well, nah, because I didn’t want to report a workers’
comp. claim.  

A This is true.  I’m not going to lie about that.

Q That’s your testimony?

A Yeah.  And that’s exactly what I just said to you pretty
much.  (T. p. 42, lines 1-14)

Additionally, the claimant maintained at the full hearing that she had a

specific incident back injury in September and November of 2010.  However,

when she went to South Arkansas Orthopaedics & Sports Management

Center on October 12, 2010, she specifically signed a statement that said she

was not seeking treatment for a workers’ compensation injury.  (R. Ex. 1, p.

4)  Additionally, when the claimant applied for unemployment benefits with the

State of Arkansas on December 21, 2010, when asked why she separated
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from her last employment she stated “lack of work.”  On the Arkansas

unemployment application there was provisions whereby the claimant could

have stated she was not working because of health, or medical leave.  The

claimant did not do so.  (R. Ex. 2, p. 21)  Additionally, on the application for

unemployment the claimant stated she did not have any disabilities that

limited her ability to perform her normal job duties.

The record indicates the claimant sustained an automobile accident on

November 2, 2010, prior to her alleged compensable back injury of

November 22, 2010.  Sometime after her alleged compensable back injury of

November 22, 2010, the claimant went to her supervisor, Mr. Michael

Thomas, and indicated she sustained a back injury.  The only evidence now

before the Commission that the claimant sustained any type of back injury

while working for the respondent employer on November 22, 2010, is the

claimant’s own self-serving testimony.  As outlined above, I find the claimant’s

credibility to be extremely lacking.  Based upon the credible evidence now

before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that her alleged November 22, 2010, back

injury arose out of and in the course of her employment with the respondent

employer.  Therefore, I find that the claimant has failed to prove by a

preponderance of the evidence that she sustained a compensable back injury
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by specific incident on November 22, 2010.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has
jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are
reasonable and are hereby accepted as fact.

3) The claimant’s claim for an alleged compensable back injury on
September 17, 2010, is barred by the statute of limitations.
Additionally, even if the statute of limitations did not bar the
September 17, 2010, claim, a finding I do not make, I still find
that the claimant has failed to prove by a preponderance of the
evidence that her alleged back injury arose out of and in the
course of her employment with the respondents on
September 17, 2010.  Therefore, the claimant has failed to prove
by a preponderance of the evidence that she has sustained a
compensable back injury on September 17, 2010.

4) The claimant has failed to prove by a preponderance of the
evidence that she sustained a compensable back injury on
November 22, 2010.

5) Since the claimant has failed to meet her burden of proof with
regard to compensability, the other issues outlined herein are
rendered moot.
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ORDER

The claimant has failed to prove by a preponderance of the evidence

that she sustained any compensable injuries while working for the respondent

employer.  Therefore, the claimant’s claim is respectfully denied and

dismissed.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


