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Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
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Respondents No. 1 represented by Mr. Randy P. Murphy, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas, excused from participation.

STATEMENT OF THE CASE

On June 5, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 11, 2013.  A prehearing order

entered that day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With a two

additional stipulations at the hearing, they are the following, which I accept:
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1. The previous decisions by the administrative law judge, the Full Commission,

and the Arkansas Court of Appeals are res judicata and the law of the case.

2. Respondents No. 1 have controverted any further benefits under this claim.

3. Respondents No. 1 began controverting Claimant’s entitlement to additional

pain management once he began seeing Dr. Naheed Bashir.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The sole issue that was litigated was amended to read as follows:

1. Whether Claimant is entitled to additional treatment in the forms of lumbar

surgery recommended by Dr. Robert Schultz and continued pain

management by Dr. Naheed Bashir.

All other issues were reserved.

Contentions

Following an amendment at the hearing, the respective contentions of the parties

are:

Claimant:

1. Claimant contends that he is entitled to medical treatment in the form of the

surgery to his lower back recommended by Dr. Schultz and continued pain

management by Dr. Bashir.

2. The claimant contends that he is entitled to additional benefits.

3. The claimant contends that after he recovers from the surgery performed by

Dr. Schultz, he will be entitled to an impairment rating and related permanent

partial disability benefits.
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4. Claimant’s need for surgery is causally related to his work-related injury of

June 4, 2005; his compensable back injury was not simply a temporary

aggravation of a pre-existing condition.

Respondents No. 1:

1. Respondents No. 1 contend that all benefits to which claimant is owed have

been paid.

2. Respondents No. 1 contend that all constitutional claims being raised by

claimant have been decided and addressed by the Arkansas Court of

Appeals in this matter, and petitions for rehearing and petitions for review by

Claimant were denied.

3. Respondents No. 1 contend that the additional treatment Claimant is seeking

is not reasonable, necessary or related to his compensable injury.  His

compensable back injury was only a temporary aggravation of a pre-existing

condition.

Respondents No. 2:

1. Respondents No. 2 contend that the Death and Permanent Total Disability

Trust Fund will state its remaining contentions upon completion of discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

transcripts, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the hearing witnesses and to observe their demeanor,

I hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2012):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that the pain

management treatment of his neck and back by Dr. Naheed Bashir that is in

evidence was reasonable and necessary.

4. Claimant has proven by a preponderance of the evidence that he is entitled

to additional pain management treatment of his neck and back by Dr. Bashir.

5. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment in the form of the fusion surgery at L4-5 and

L5-S1 that was recommended by Dr. Robert Schultz.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his mother, Doris Sykes.  Dr. Earl

Peeples testified via deposition on April 1, 2013 (see infra).

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of six index pages and 217 numbered pages thereafter;

Respondents No. 1 Exhibit 1, reports by Dr. Peeples dated April 9, 2009, January 23, 2012

and December 23, 2012, consisting of one index page and 33 numbered pages thereafter;

Respondents No. 1 Exhibit 2, non-medical records, consisting of one index page and 21

numbered pages thereafter; Respondents No. 1 Exhibit 3, the transcript of the deposition
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1Per Commission policy, Respondents No. 1 Exhibits 3-4, separately bound,
have been retained in the Commission’s file.

of Dr. Peeples taken April 1, 2013, consisting of 97 transcribed pages;1 and Respondents

No. 1 Exhibit 4, exhibits to Dr. Peeples’ deposition, consisting of 176 pages.

In addition, and by agreement of the parties, the multi-volume transcript of the July

1, 2009 hearing in this case has been incorporated herein by reference.

Adjudication

A. Procedural History

An assessment of the issues at bar first requires a recounting of the procedural

history of this matter.  On July 1, 2009, the first hearing was held on this claim.  I presided

over that hearing as well.  My September 29, 2009 opinion contains the following findings

of fact and conclusions of law:

(a) The Arkansas Workers’ Compensation Commission has jurisdiction over this
claim.

(b) The stipulations set forth above are reasonable and are hereby accepted:

A. The Arkansas Workers’ Compensation Commission has jurisdiction
over this claim.

B. The employee/employer/carrier relationship existed on June 4, 2005
and at all relevant times.

C. Claimant sustained a compensable injury to his back and neck on
June 4, 2005, which were accepted by Respondents No. 1.

D. Respondents No. 1 paid for Claimant’s treatment in connection with
these injuries, up to and including the surgery by Dr. Cyril Raben
consisting of a discectomy at C4-5 and C6-7 and a fusion at C4-5,
C5-6 and C6-7.

E. Claimant reached the end of his healing period for his neck and back
injuries on February 14, 2007.
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F. Claimant has been assigned an 18 percent (18%) anatomical
impairment rating to the body as a whole, which Respondents No. 1
have accepted and paid, albeit at a then-disputed rate.

G. The testimony of Claimant’s brother George Sykes, if called, would
corroborate that of Doris Sykes.

H. Claimant’s average weekly wage was $434.15.

3. The Arkansas Workers’ Compensation Act is constitutional.

4. Claimant has not proven by a preponderance of the evidence that he is
permanently and totally disabled.

5. Claimant has proven by a preponderance of the evidence that he is entitled
to wage-loss disability of ten percent (10%).

6. Claimant has proven by a preponderance of the evidence that he is entitled
to reasonable and necessary treatment in the form of physical therapy and
pain management for his compensable neck and back injuries, as reflected
in Claimant’s Exhibit 3.

7. Claimant has not proven by a preponderance of the evidence that he is
entitled to treatment of conditions and alleged injuries to areas other than his
neck and back–such as his alleged headaches.

8. Claimant has proven by a preponderance of the evidence that he is entitled
to reimbursement for, and mileage and travel expenses incurred pursuant to,
treatment of his compensable neck and back injuries, including physical
therapy and pain management.

9. Claimant has not proven by a preponderance of the evidence that he is
entitled to reimbursement for, and mileage and travel expenses incurred
pursuant to, treatment of anything other than his compensable neck and
back injuries.

10. Claimant’s attorney is entitled to a controverted attorney’s fee on all
indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-
715 (Repl. 2002).  This includes a controverted fee based on the fact that
Respondents No. 1 did not pay indemnity benefits based on an average
weekly wage that they controverted but ultimately stipulated to.

11. Because Respondents No. 1 agreed on July 7, 2009 to the stipulation
offered by the other parties at the hearing concerning Claimant’s average
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weekly wage, and that stipulation has been accepted, the issue concerning
the calculation of the average weekly wage is moot.

In an opinion issued on July 21, 2010, the Full Commission affirmed and adopted the

administrative law judge opinion.  See Sykes v. King Ready Mix, Claim No. F505929 (Full

Commission Opinion filed July 21, 2010)(unpublished).  On April 13, 2011, the Arkansas

Court of Appeals affirmed the Commission.  See Sykes v. King Ready Mix, 2011 Ark. App.

271, ___ S.W.3d ___.  These opinions are binding on this proceeding under the Law of the

Case Doctrine and are res judicata.  See Thurman v. Clarke Industries, Inc., 45 Ark. App.

87, 872 S.W.2d 418 (1994).

B. Additional Treatment

Introduction.  As the parties have stipulated, Claimant sustained a compensable

injury to his back and neck on June 4, 2005.  Respondents No. 1 accepted those injuries

and paid for some of his treatment in connection therewith, including a discectomy at C4-5

and C6-7 and a fusion at C4-5, C5-6 and C6-7.  As recounted above, I found in the 2009

proceeding that he proved that he was entitled to reasonable and necessary treatment in

the form of physical therapy and pain management for his neck and back injuries that was

reflected in his Exhibit 3 to that hearing.

In the instant proceeding, Claimant has alleged that he is entitled to additional

medical treatment in the forms of (a) continued pain management by Dr. Naheed Bashir

and (b) surgery to his lower back that has been recommended by Dr. Robert Schultz.

Respondents No. 1 have countered that these proposed treatments are not reasonable,

necessary or related to his compensable injuries, and alleging that his compensable back

injury was only a temporary aggravation of a pre-existing condition.
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Arkansas Code Annotated Section 11-9-508(a) (Repl. 2012) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any
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other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Testimony-Hearing.  Doris Sykes, the mother of Claimant, testified that she is very

familiar with his condition, because he lives with her.  She is unaware of his having any

pre-existing back or neck problems.  Since the work-related accident in 2005, and

particularly in the last two to three years, his condition has been “going downhill.”  Ms.

Sykes stated that he is not able to do anything, but then added that at times, he is able to

cook, go for walks and take care of himself.  Claimant has trouble walking and standing,

and spends his days watching television.  Ms. Sykes related that two or three weeks before

the hearing, Claimant’s back or legs gave out and he fell.  He only leaves the house and

goes somewhere every one to two weeks.

Ms. Sykes testified that she would like for her son to undergo the surgery by Dr.

Stephen Striegel that Dr. Schultz has recommended.  She believes that “it would give him

back some kind of life; he doesn’t have a life now.”  According to her, he has only about

10 “good days” each month.  Ms. Sykes described such a day as one where Claimant can

go walking or take a pleasure drive.  He was the one who drove them to the hearing from

their home in Illinois, but he had to stop frequently.  Claimant has to use canes to help him

maintain balance.

It is her belief that his pain is getting worse, which causes him to have difficulty

sleeping.  In reference to his past use of OxyContin, she stated:

Thank God he don’t take those awful painkillers anymore, those awful ones,
what do you call them, that he was taking before.  Those were expensive
and that broke me and I can’t remember the names of the medicines and
things, but they were really heavy.
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He is on different, less strong, pain medications now.  But she admitted that she was aware

that in December 2012, Claimant tested positive for use of OxyContin and

Norco–medications she testified he has not taken “since way, way back.”  The test was

repeated in January 2013, and he tested positive for Methadone.  While Ms. Sykes testified

that the pain management physician had prescribed the Methadone, she admitted that Dr.

Schultz, who had administered the drug screens, informed her son that he would be

dismissed as a patient if he had another positive drug test.  She was not aware that

Claimant had tested positive in May 2013 for marijuana use; but she admitted that he had

acknowledged to her that he had used marijuana to treat migraine headaches.  While she

knew that Claimant had used OxyContin prior to the work-related accident, she did not

know that he had related to treating personnel in 2004 that he had been taking it for five

years.  Nor was she aware that just prior to the accident, he was counseled that narcotics

would not be prescribed because he had been obtaining them from multiple doctors.

Ms. Sykes testified that Claimant has had a lot of fractures and was “accident

prone.”  But she did not know that he had admitted to having five previous motor vehicle

accidents.  She was also unaware that Dr. Eric Akin on February 14, 2007, Dr. Dirk Alander

on August 10, 2007, and Dr. Schultz on July 7, 2010 had recommended that Claimant not

undergo back surgery.  However, Ms. Sykes added that Dr. Schultz has now

recommended surgery to address Claimant’s back problems.

Claimant testified:

From the time that I fell off of this truck I was working eight to 20 hours a day
and then I would work Saturdays and Sundays doing sandblasting, throwing
hundred-pound bags of sand around, and I’d work eight to 20 hours a day
with my brother then.
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However, since his injury, he has suffered from back problems.  He wore bib overalls to the

hearing.  His explanation for his attire was that pants and a belt bother his back.  Claimant

stated that his pain keeps him from sleeping, and he has to sleep on his side to ease his

back.  This position bothers his hips, which in turn affect his ability to walk.  While he used

to hunt, fish, golf and play softball, he has engaged in none of these activities since the fall

on June 4, 2005.  His mother has to help him go to the restroom.  Claimant suffers from

migraine headaches, which he attributes to spinal fluid leakage from his cervical surgery.

He has “blackouts” at times when he turns his head–and he maintains that this occurred

during the last hearing on his claim.

In describing his daily activities, Claimant testified that he has no “good days.”  He

related that he has to be awake “over five hours before I can even get on my feet and

that’s without taking a shower.”  Claimant added:

I have to take two Percocets before I can even get out of bed and I lay there
and watch TV, like my mom said, for a couple hours, and then I can finally
get up and go to the bathroom and then I take a Dilaudid and then, you
know, what I’m saying, I usually go straight out to the back porch and then
I sit there all day long.

He only leaves the house about once a week; but he did not leave the house in the three

weeks preceding the hearing because he did not feel like doing so.  Claimant shops for

groceries late at night so that he can avoid contact with other people.  He is hesitant to go

walking with his mother because he is unsure if he will be able to make it back.

According to Claimant, he has not worked since he fell from the cement truck ladder

in 2005, and “that’s what is driving me so crazy because I’ve always been a go-getter, and

like I said, I’ve always been, I could build anything, I could paint anything, I could do
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anything.”  But he maintains that “[n]ow . . . I don’t care if I take pain medicine or whatever,

I can’t do nothing.”

Asked whether his condition has improved, deteriorated or remained the same,

Claimant stated:

No, it’s got ten times as bad, I mean, that’s why with the back surgery and
stuff I know I have to have it to be able to live, to live my life but I’m scared
to death to let somebody do it to me after they took and messed up my neck.
I’m just, I’m scare, I’m scared to death to let somebody cut on me again, but,
I mean, I know I have to do it because I can’t, I can’t live like I am now.

With respect to his pain medications, Claimant was on Dilaudid, but he did not like

how they made him feel.  The month before the hearing, he had his provider switch him

to MS Contin.  But he added that “I’ve got just about a full bottle so I’m going to take them

back to her and see if she can figure out something else because I won’t go back on the

OxyContins because I didn’t want to be on them the last time that they put me on them.”

The narcotic pain medication, plus his constant lying around, causes him to be constipated.

He takes Soma for leg discomfort and Xanax for insomnia–he denied ever being

depressed.

His testimony was that he is only pain-free for about five minutes at a time, twice a

day–after his narcotic pain medication takes effect.  But once he moves a certain way or

turns his head, the pain returns.  His pain is 8/10 to 8.5/10 most of the time, and at times

rises to 9/10.  Asked about his cervical condition, Claimant responded:  “Right now it feels

like my neck, my neck and my head is on fire.  It feels like that steel plate is like a piece of

ice inside there or it’s burning, like it’s on fire right now.”
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His pain management physician, Dr. Bashir, administers cortisone injections in his

neck or back every three months.  Asked for an assessment of Bashir, Claimant

responded:

Dr. Bashir is cool, I mean, she tries her best and she listens to me.  It was
like Dr. Schultz.  Dr. Schultz is a good doctor.  Ever since I told him that it
was [a] workers’ comp case it seemed like he was just totally went the
opposite of me, I mean, like he was afraid to talk to me anymore.

However, he admitted that on May 3, 2012, he told Dr. Schultz that he did not want to see

Bashir anymore because he had an instance in which she was not listening to him.  He

repeated on December 20, 2012 that he no longer wished to see her.  Claimant explained

that it was “[b]ecause she ke[pt] trying to push the morphine on me.  I didn’t want the

strong medication.”

Claimant termed Dr. Earl Peeples, who performed an independent medical

evaluation (“IME”) of him, “a joke.”  His testimony was that despite Peeples’ representation

in his report that the examination took 30 minutes, the doctor was only present for five.  He

refused to allow Claimant to make an audio recording of the visit.

Near the end of his direct examination, the following exchange took place:

Q. So what you’re asking the judge to do is to please allow you this
intervention to try to get some of this pain reduced, is that correct?

A. I’ve got to so something because it’s, like I said, I’ve always worked,
I’ve always been a slaver, I mean, like I said, I took for that concrete
company I worked eight to 20 hours for them people and he keeps
saying that I was hurt, hurt before, somebody that was, you know, that
as hurt that bad couldn’t not have, could not work 20 hours a days
what I did because I could work for the concrete company for 16
hours and then I would go in the pain shop and crawl all over trucks
and sandblast and pain trucks for another four to six hours.

Q. So this pain that Mr. Murphy wants to highlight before you saw, you
had this injury, was not giving you any trouble going to work?
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A. No.

Q. Usually.

A. I was getting up, I was getting up at 3 o’clock in the morning, I mean,
the thing was when you throw, when you take and carry concrete
chutes all day long or all day long around, I was the best concrete
driver that company had.  I mean, I had people calling in and calling
the company and praising me saying thank you for sending, this is the
best driver that we’ve had.  I mean, I don’t mean to act like I’m big and
better and like that, but I’ve always been the best at anything I’ve
done because I–

Q. Tried to be the best?

A. No, I’ve been the best.

Q. Okay.

A. I mean, this last season that I deer hunted, I killed 13 deer.  I mean,
that ain’t most people that can do that.

Q. And that was before this injury, is that right?

A. Yeah.  I haven’t picked up a bow or a gun or nothing since.

Claimant testified that while he had suffered from physical problems as a result of

accidents prior to his work-related fall in 2005, they had happened so long ago that it “was

being me; I’d forgot it all.”  One such incident was when his motorcycle was struck head-on;

as a result, he was away from work for two months.  But he maintained that at the time of

the fall at issue, he was working without having any physical problems.  Asked why he

testified earlier in this case that he never before seen a doctor for neck problems, when in

fact he was assigned a 25 percent impairment rating for his neck in 1994, Claimant

responded that he thought his problems at that time were all in his lower back.  Later,

however, he explained this as being due to his putting his problems behind him.  When
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asked why he told Dr. Luke Knox (per his report) that he had never sought treatment of his

neck before, Claimant responded that this was not the case because he has no problems

relating his medical history.

Although his medical records reflect that he was treating for chronic back pain in the

months leading up to his 2005 injury, he denied that this was the case.  But he admitted

that on May 27, 2005–eight days before this–he was informed that his doctor would no

longer be prescribing him narcotics because he was getting such medications from multiple

sources.  While he testified that he reported having his medications stolen from his truck

one time while he was hunting, the record shows that this actually occurred while he was

hospitalized.  Claimant denied presenting in May 2005 with erection problems due to the

amounts of pain medication he was taking–although the medical record states that very

thing.  He admitted that he took OxyContin on a fairly regular basis for several years before

the fall.  Claimant also admitted that in 2004, while having back complaints, he filed for

disability.  But he stated that his back problems were only soreness caused be his heavy

workload.

Asked about a reference in Dr. Schultz’s December 18, 2012 letter to his counsel

to an accusation that he had been selling his medication to minors, Claimant responded:

Because I broke up with Angie.  Angie had got back with her ex-old man and
he, she gave him the names of my doctors and they, he had just got out of
prison and he was mad and he called, and he called the doctor and tried to
tell the doctor I was selling drugs and tried to get me cut off my medicine . .
. [t]hen the next, the next day that I went in like a couple days later I took all
my medication and I had extra medication and I took it in there.  And I did,
it’s like I told him, I’m not going to be [per]ceived as somebody selling, selling
my medication.
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The letter also recites that Claimant is taking methadone.  His testimony was that Dr.

Bashir prescribed it.  When asked about his having a positive drug screen for OxyContin

and Norco–which were not being prescribed–Claimant attributed it to a faulty test result.

He admitted, however, that the positive test for marijuana use was accurate, because he

smokes it at times to help with his headaches.

Asked if pain management helps, Claimant replied:

Yeah, it makes me better.  It makes me able to get out of bed because, just
like I said, I have not.  If I wouldn’t’ve fell off this concrete mixer, I wouldn’t
be sitting here right now.  I’d be out working right now.  You’ve taken eight
years of my life.  I’m 48 years old; I was 40 years old, at the top of my game
and taking and making money.  I owned a Harley shop, I owned a
sandblasting company, and you people have taken my life away from me.

But when it was pointed out again that he filed for disability less than one year before the

fall at issue, he stated that he needed food stamps and that he attributed his disability to

the condition of his legs.  When asked why he needed food stamps if he was being so

productive, Claimant responded, “[b]ecause it’s wintertime.”

Testimony-Deposition.  Earl Peeples, M.D., was deposed on April 1, 2013, and the

transcript thereof was admitted as Respondents’ Exhibit 3.  He testified that he is board-

certified in orthopedics and that while he still sees patients as part of a non-surgical

practice, he is a consultant as well.  On April 9, 2009, he was asked to perform an IME of

Claimant.  He issued a report pursuant to that evaluation.  Dr. Peeples has also issued two

subsequent reports in which he analyzed Claimant’s treatment records since then.

The 2009 evaluation included the history that Claimant supplied Peeples, along with

the findings of his medical examination of Claimant.  In giving a summary of his findings,

Dr. Peeples stated:
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I did not identify any evidence on examination by radiograph or by personal,
physical examination of any traumatic anatomy.  I did not identify any
evidence of neurological compromise.  I did identify evidence of what we call
non-organic sign or non-general medical condition, that is, evidence that
non–there’s a non-physical basis to his complaints.  And that is probably best
exemplified by his pain diagram, which shows widespread, total body pain
of a nine-and-a-half level on a ten scale, which is not consistent with
anatomy and physiology, but is consistent with psychological diagnoses.

He elaborated that while Claimant had suffered a fall,

He was never found to have any traumatic anatomy.  He’d had an
unsuccessful operation for degenerative conditions, which he actually said
made him worse.  And he presented in my office with a high level of pain
complaint without evidence of pain behavior that matched up to those.

The doctor related that per his review of Claimant’s records, Dr. Kenneth Rosenzweig had

examined him and not found any traumatic anatomy, and Dr. Reginald Rutherford found

him to be neurologically intact.  He noted that Rosenzweig’s observation that Claimant

professed the inability to rotate his neck but later did so in conversation without apparent

difficulty correlated with his own observation that Claimant’s behavior did not conform with

his purported level of pain.  Peeples related that when he examined Claimant, he could not

move some of the muscles in his legs.  However, he walked.  The doctor testified:  “Well,

if you could walk, your muscles are obviously working.”

Peeples opined that Claimant’s cervical fusion surgery addressed only degenerative

conditions, and as Claimant has stated, did not help him.  He was of the opinion that

Claimant needed no invasive treatment or prescription of narcotics, but instead treatment

of his “substantial pre-existing psychological/psychiatric difficulties.”  Asked to explain the

bases for his conclusion that Claimant has pre-existing psychological issues, the doctor

pointed to his pre-existing use of narcotics on a continuous basis and his complaints of

pain that do not conform to trauma.  Because he was not found to have any neurological
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compromise, according to Peeples, there was no reason for surgery.  He added:  “Mr.

Sykes would have been better served had he been left alone, or had he just climbed the

ladder and started working again.  He has been harmed by his treatment.”

With regard to his January 2012 and December 2012 reports, Dr. Peeples reviewed

records that included those by Dr. Schultz.  He also saw the reports of the MRI and the

discogram that Schultz ordered.  Asked for his opinion, Peeples responded:  “My opinions

were that [Claimant] had a contusion.  He fell flat o[n] his back and there has been no

spinal anatomy identified.  Therefore, the diagnosis by exclusion would be a soft tissue

contusion.”  The doctor did not see anything on the tests that he could relate to the fall from

the truck.  With respect to the lumbar MRI, the doctor testified:

[Claimant] has changes at L4-L5.  That’s exactly where you expect to find
changes in an adult male as you proceed through life.  That’s the place that
changes of bulging and degeneration are most common, and, indeed, that’s
where they were found.  These are not traumatic.  These are just normal
anatomy for his age and status.

He stated that the discogram is an unreliable test, but in this instance, it did not show

concordant pain such that lumbar fusion surgery was called for.  Based on these results,

Schultz at that point recommended against surgery.  However, Dr. Schultz later

recommended a lumbar fusion, and Peeples was “baffled” by this, because in the 2012

report in which Schultz made his recommendation, he inaccurately recalled the findings of

the November 1, 2010 discogram.  He added:

Well, the theory of the discogram was, that if you inject the disc under
pressure and it duplicates the pain, that’s where the pain’s coming from.  So
if you fix that disc, then the pain goes away.  Unfortunately, investigation of
discograms have shown that it is not predicted.  It does not produce useful
information.  That is a false theory.  But that as the theory on which it was
based.
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In this case, since it doesn’t produce concordant pain, even using the theory
of discography, there is no indication for surgery.  And I’m going to give Dr.
Schultz the benefit of the doubt and indicate that, perhaps, he was just
confused or didn’t remember correctly, not that he was deliberately falsifying
the records.

Because of this, Dr. Peeple stated that Dr. Schultz’s recommendation for lumbar fusion

surgery at two levels should be “ignored.”  He added, quoting from his report:

Mr. Sykes’ care has been a failure.  It’s converted an individual with no
identified traumatic anatomy after a fall from a ladder to an individual who is
seeking full disability, has failed cervical surgery, is an iatrogenic narcotics
addict, and he has now received a recommendation based on a misquoted,
non-predictive discogram for elective two-level lumbar fusion for
degenerative, not traumatic disc changes in the absence of nerve
compression or instability.

. . .

I recommended that Mr. Sykes’ care by Dr. Schultz be terminated and be
placed in the hands of a physician who actually used objective evidence-
based medical standards and guidelines from high-level medical
organizations.

Dr. Peeples also addressed Claimant’s pain management, testifying that he is

addicted to narcotics, that the drugs are not helping him, and that his use of them should

cease.  He cited references in the medical records to Claimant’s appearing to providers to

be overly medicated, with rambling and slurred speech.  The doctor maintained Claimant’s

continuing to present with high pain levels despite being prescribed such medications as

Hydrocodone, Morphine, OxyContin and Percocet, “indicates a non-physiologic response.”

He was of the opinion that treatment should not be undertaken on the bases of complaints

of pain but without objective findings:  “Well, giving care solely on the patient’s complaint

is contrary to the current standard for practice, which is evidence-based medicine.”
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Asked about Dr. Schultz’s March 22, 2012 opinion that the major cause of

Claimant’s need for lumbar surgery was the June 5, 2005 accident that resulted in “injury”

to his lower back, Dr. Peeples discounted it as “deliberately fuzzy” because it does not cite

a specific injury to the lower back.  To the contrary, Peeples opined that the even the

discogram showed that surgery was not called for here.

Medical Records

The medical records of Claimant that are contained in Claimant’s Exhibit 1,

Respondents No. 1 Exhibits 1 and 4, and the record of the July 1, 2009 hearing, reflect the

following:

Pre-incident.  Claimant reported falling at work on July 12, 1994 and, inter alia,

“smashing” his neck against a curb.  On September 8, 1994, Dr. Michael Chabot wrote that

Claimant had diminished cervical range of motion, and was assessed as having cervical

and thoracic strains.  Dr. Thomas Musich on March 16, 1995 assessed him as having a 25

percent impairment due to an upper thoracic and cervical soft tissue injury.

On multiple occasions in 2004, Claimant presented to the Gainesville Medical Clinic

with complaints of low back pain.  He was assessed as having chronic lower back pain.

Claimant related on May 10, 2004 that he had been on OxyContin for five years but had

discontinued use of it.  This was treated with, inter alia, Percocet and Soma.  In addition,

he was prescribed Xanax for anxiety.  On July 8, 2004, he was assessed as having

“Chronic Pain Syndrome.”  Claimant complained of low back pain on August 8, 2004 and

was prescribed Percocet.  His records during this period are replete with references to

“chronic back pain-stable” and “low back pain.”  He reported on November 22, 2004, that

his pain medications were stolen from his truck while he was in the hospital.  Claimant
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stated on March 30, 2005 that he was “presently working on a concrete truck and his back

has been hurting.”  On April 29, 2005 Claimant related that he was having erection

problems due to the pain medication.  The doctor at Gainesville Clinic on May 27, 2005

wrote:  “Pt informed that I will not prescribe narcotic to him due to getting multiple narcotic

Rx from several doctors.”

Post-incident.  Claimant on June 10, 2005 went to Dr. Richard Burnette and

reported falling off a ladder onto a pile of concrete and suffering pain in, inter alia, his right

shoulder and neck, along with “migraines.”  He was assessed as having back strain, and

noted to have “contusion mid/low back.”  X-rays of his thoracic spine yielded only

degenerative findings.  On June 13, 2005, he continued to complain of migraines and was

assessed as having mid to low back pain.  Interestingly, he stated that he was allergic to

Percocet.  He added that he was taking Hydrocodone and Soma.  Burnette prescribed

Lorcet.  Claimant continued to complain of headaches in subsequent visits.

When Claimant saw Dr. Kenneth Rosenzweig on July 12, 2005, presenting with

neck, mid-back and low back pain, the doctor noted the following history:

He has had a significant amount of previous injuries.  He was a bouncer of
a bar when a patron came back that had been kicked out.  He attacked him
in the parking lot resulting in multiple trauma including lacerations and
fractures, etc.  He had a heart attack about 8 months ago that ended with a
leaky valve.  He has a stiff antalgic gait wearing a knee brace on the left side.

In his examination, Rosenzweig stated:

However, there is a disturbing discrepancy on observation on announced,
unannounced examination of his neck.  When I asked him to rotate his neck,
he cannot move it.  But in conversation with the case manager he had no
difficulty.  This is a red flag regarding symptom magnification and/or
embellishment and this should [be] considered in all his reports of his
decision.
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A July 12, 2005 CT scan revealed straightening of the cervical spine without frank

subluxation, along with degenerative changes at multiple levels and moderate to severe

canal narrowing at C4-5 and C6-7.  Dr. Rosenzweig on July 22, 2005 wrote that these

findings are not due to the fall, “but the injury has manifested his underlying degenerative

disease.”  He noted that Claimant had been on narcotics long-term over the years for lower

extremity pain, and requested medication for pain in the neck and upper back and into the

shoulders.  Dr. Rosenzweig also said that Claimant was reporting headaches that may be

referred from his neck.  He underwent a cervical epidural steroid injection.  On August 3,

2005 he went to the emergency room at Baxter Regional Medical Center for pain relief.

He returned to Rosenzweig on August 8, 2005, continuing to complain of severe

headaches and increasing back pain, and received another injection.  He underwent

physical therapy.  Dr. Reginald Rutherford evaluated Claimant concerning his headaches

on September 16, 2005, but found him to be neurologically intact, with no evidence of

traumatic brain injury.

Claimant first saw Dr. Raben on October 10, 2005, complaining of neck/upper  back

pain of 10/10 and low back pain of 8/10.  He underwent x-rays that showed the

degenerative findings discussed previously.  Raben stated that range of motion for

Claimant was limited due to pain and spasm in the cervical and lumbar spines.  A cervical

MRI on October 19, 2005 showed, inter alia, a moderate-sized paracentral and foraminal

disc herniation at C6-7.

On January 3, 2006, Dr. Luke Knox conducted an independent medical evaluation

of Claimant.  He recommended that Claimant undergo the discectomy and fusion surgery

at C4-5, C5-6 and C6-7 recommended by Dr. Raben.  Moreover, he opined that, based on
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Claimant’s representation that he never sought treatment for neck pain prior to the March

6, 2005 incident (presumably, June 4, 2005), the condition of his neck is causally related

to the incident.

On February 9, 2006, Claimant underwent a decompressive diskectomy at C4-5 and

C6-7 with neuroforaminotomies, along with an anterior interbody fusion of C4-5, C5-6 and

C6-7 using an allograft bone graft.  His pre and post-operative diagnoses were cervical

spinal stenosis at C4-5 and C6-7 with disc derangement at C4-5 and/or degeneration at

C4-5, C5-6 and C6-7.  In a followup visit to Raben on February 23, 2006, he was noted to

have “exaggerated pain behavior and a great deal of posturing with any motion.”  In

addition, the doctor noted that Claimant had not taken the OxyContin that was prescribed.

Claimant reported his neck pain on March 7, 2006 as 9-10/10.  His medication was

switched to OxyContin.  On March 14, 2006, he told Dr. Raben that his back, leg, neck and

arm pain were 9/10.  Claimant on April 14, 2006 reported that he is taking OxyContin

20mg. and thinks he can be weaned off of them.  He wanted to switch to Oxycodone

10mg. and from diazepam to Soma.  He reported the pain between his shoulder blades at

10/10.  Claimant stated that he is using a cane.  Dr. Raben assessed him as having a disc

herniation.  Claimant reported on May 15, 2006 increased neck and back pain with physical

therapy.  Raben noted “[p]ain and stiffness no motion about his neck almost exaggerated

pain behavior[.]”  In this instance, he was assessed as having degenerative disc disease

of the cervical spine.  X-rays on May 25, 2006 showed the disc spaces at C4-5, C5-6 and

C6-7 to be narrow and ill-defined, which Dr. Matthew Wilson said could be due to a

previous fusion surgery or degenerative disease.  The screws at C6 and C7 were noted

to “just skim the upper border of these 2 levels and may be actually predominantly in the
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disk spaces.”  Claimant reported a marked increase in headache and parascapular pain

on May 26, 2006.  Dr. Raben recommended a functional capacity evaluation, along with

MRIs of the cervical and thoracic spine or a CT myelography of the cervical and upper

thoracic spine.  His OxyContin dosage was at 20mg.  On June 4, 2006, he rated back, leg,

neck and arm pain as 9/10.  Raben started him on therapy.  On June 16, 2006, the FCE

was noted to have yielded inconsistent results.  He complained of pain between his

shoulder blades and was referred to pain management.  The thoracic MRI on October 19,

2006 showed an area of hyperintensity on T2.  Dr. Raben wrote that it would be difficult to

attribute the lesion to Claimant’s June 2005 fall, but it could be the reason for his

parascapular pain.  He also stated that Claimant’s smoking cigars could be contributing to

his headaches.  Claimant ceased going to physical therapy.

Claimant was in a motorcycle accident on September 9, 2006.  He fractured two ribs

on his left side.  In the course of treating for this, Claimant on September 19, 2006 denied

having a history of falling within the past six months.  On October 27, 2006, Claimant told

Dr. Raben that he was “having low back pain after driving after 100 miles . . . [t]he neck

and back pain are worse after hauling 2 truck loads of firewood for a friend.”  The doctor

added that “[h]e is also having low back pain that has been persistent since his work comp

injury.”

On February 14, 2007, Dr. Eric Akin wrote:

The patient returns today continuing to complain of pain in the neck and
lower back.  He also complains of headaches.

His MRI of the lumbar spine was negative for any disc herniation or evidence
of instability.
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At this point he has been off work for over 18 months.  He has had the full
gambit of conservative and surgical treatment including anti-inflammatory
medications, narcotic analgesics, muscle relaxers, physical therapy, steroid
injections and an anterior cervical diskectomy and fusion.

At this point I think [Claimant] is definitely at maximum medical improvement.
I do not think further surgery of the lumber or cervical spine will improve his
current symptoms.  I think that he may require intermittent treatments from
a pain management specialist indefinitely.  I have advised him that at this
point if he does not feel that he can continue working at his present job he
will need to consider finding new employment or seek disability.  He will
receive a disability rate of 18%.

Akin on April 2, 2007 wrote that it was his belief, based upon a reasonable degree of

medical certainty, that Claimant should be allowed to continue pain management arising

out of his June 4, 2005 injury.  Dr. William Piechal wrote a similar note on the same date.

Cervical x-rays on July 18, 2007 reflected Grade I retrolisthesis of C4 on C5, and

minimal anterolisthesis of C2 on C3 that corrects with extension, along with a disc bulge

at C6-7.  An MRI on July 30, 2007 showed moderate cervical spondylosis.  Dr. Dirk Alander

on August 10, 2007 wrote that the MRI showed, inter alia, cerebrospinal fluid “around the

core throughout.”  The doctor informed him that further surgery would not help with his

chronic neck, head, shoulder and upper thoracic pain.  Dr. Piechal on September 10, 2007

referred him for pain management.

Claimant reported having seizure-like activity on March 12, 2008,  X-rays showed

minimal anterolisthesis of C7 on T1.  The instrumentation in the cervical spine was noted

to be in near-anatomic alignment.  An MRI on that date was normal except for a few

scattered nonspecific T2 hyperintensities within the subcortical white matter.  A CT scan

of his head on that same date was normal.  At this point, his OxyContin dosage was 40mg.

His pain medications were continued, although he was noted to be narcotic-dependent.
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Dr. Kian-Huat Lim on April 14, 2008 saw Claimant for headaches and shoulder,

back and kidney pain.  On October 29, 2008, she wrote that she has been providing

Claimant with strong narcotics for pain relief.  She opined that he has neck and shoulder

pain that is aggravated by neck movement, and significantly limits his ability to perform

daily activities or carry out strenuous physical duties.  She indicated that she “weigh[ed]

heavily on Dr. Dirk Alander’s opinion,” and for that reason referred him to a pain clinic and

a physical therapist.  However, I note that Lim stated that Claimant told her his fall occurred

four to five years ago and required two surgeries–neither of which is accurate.  Dr. Lim

placed Claimant on an OxyContin dosage of 80mg.

Claimant underwent an MRI and an MRA of his brain on March 19, 2009.  They

showed the presence of cerebral vasculitis.  Dr. Holloway on April 21, 2009 wrote that he

had been treating Claimant for two months, that he has “extremely limited movement of his

cervical spine,” that he has underwent cervical facet joint corticosteroid injections with mild

improvement, and that he would be unable to sustain gainful employment because of his

cervical neck pain and restricted range of motion in the neck.

On April 9, 2009, Dr. Peeples performed an independent medical evaluation of

Claimant.  The report contains the following summary:

To summarize, it is my opinion that no traumatic lesion to the cervical was
identified related to the fall from the truck.  This is also true of the lumbar
spine.  His continued complaints of pain are not supported by any anatomic
traumatic injury.  His postoperative response to surgery is not supported by
the pre and postoperative findings which were all degenerative.  Of
conspicuous absence in this file is an MMPI evaluation or other
psychological evaluation to explain this man’s unusual behavior and pain
distribution.  The pain diagram in and of itself, a copy of which is attached,
provide essentially documentation of a non-physical basis to his complaints.
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Dr. Syed Ali on May 20, 2009 filled out a questionnaire stating that Claimant is

permanently disabled.  He attributed Claimant’s headaches to the June 2005 fall, and

diagnosed him as having, inter alia, chronic pain syndrome.  Dr. Holloway filled out a

similar questionnaire, supplied by Claimant’s counsel, on June 16, 2009.  He diagnosed

Claimant as having cervicalgia, cervical spondylosis without myelopathy, and post-

laminectomy syndrome.  Holloway stated that the fall caused a herniation of C4-5 and C6-

7.  He opined that the incident had also caused erectile disfunction, memory loss,

lightheadedness, and frequent falls.  It was his opinion that Claimant is unable to work.

On September 2, 2009, Dr. Holloway referred Claimant to Dr. Bashir.  However, the

September 3, 2009 note by Bashir states that Claimant “SELF REFERRED.”  (Emphasis

in original)  Regardless, his history reads:

SELF REFERRED FOR LOWER BACK PAIN AND NECK PAIN.  H/O
MOTORCYCLE ACCIDENT AND FALL FROM CONCRETE MIXER TRUCK
5 YEARS AGO AND HAD MULTIPLE BONE FRACTURES AND HAD NECK
SURGERY IN 2005.

(Emphasis in original)  He complained of cervical pain of 8/10 and low back pain of 9/10.

His lower back pain was located in the “lumbar region in the midline; and sacral region in

the midline.”  Claimant stated that he ceased taking OxyContin 80mg two weeks prior to

the visit.  Dr. Bashir diagnosed him as having cervical facet arthropathy, degenerative disc

disease and spondylosis; post-surgical neck pain; and lumbar facet arthropathy,

degenerative disc disease and spondylosis.  Claimant agreed that he would only obtain

narcotics from Dr. Bashir, and that he would be terminated from treatment if he was found

in possession of any illicit drugs or substances, or trafficking in them.  He was noted to

have been prescribed Endocet, Gabapentin, Hydrocodone, Methadone, Morphine Sulfate,



Sykes - Claim No. F505997 28

OxyContin 80mg, Percocet, Soma and Xanax.  He was administered epidural lumbar

injections on September 11, 2009 and October 2, 2009.  Dr. Bashir continued to prescribe

Endocet and Methadone.  She noted that he had ceased taking OxyContin and

Methadone, and was prescribed MS Contin.  On November 6, 2009, Claimant was given

lumbar medial branch blocks.  On December 11, 2009, he was given Endocet and MS

Contin.  He reported that the lumbar injections had helped.  A second set of injections took

place on January 25, 2010.  He reported on February 5, 2010 that the injections did not

help, but that the medications did to some degree.  Dr. Bashir continued to see him and

prescribe the above medications.  Methodone was added back into his medications on

April 2, 2010, and Dilaudid on April 9, 2010.  His April 13, 2010 lumbar x-rays showed only

minimal posterior spurring at L5.  He reported increased pain on June 17, 2010.

Dr. Schultz saw Claimant on July 7, 2010 and wrote:

I sincerely doubt that there is going to be anything that I am going to be able
to help this unfortunate gentleman.  I believe he has already got his mind
pretty much made up that an implanted pump will not offer anything to his
care as far as pain relief is concerned.  He would probably benefit from
psychiatric help and psychiatric drugs.

A lumbar MRI on July 14, 2010 reflected a mild circumferential disc bulge at L4-5 without

spinal canal stenosis, and a likely bulge at L5-S1 with no significant stenosis, along with

disc material medial to the descending left S1 nerve root.  Notwithstanding this, Dr. Schultz

wrote on August 31, 2010:

We sent [Claimant] for an MRI scan of his cervical spine which shows he’s
fused from C4 through C7.  He has large spurs at C6-7 on the right with
moderate stenosis and he has mild to moderate stenosis at C4-5.  He has
no movement on flex and extension.  In the lumbar area he has a
degenerative disk at the lowest two levels.  There is a questionable annular
tear at L4-5 on the right.  There is a central tear and possible small
herniation at L5-S1, centrally to the left.  It abuts but does not compression
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[sic] the left S1 nerve root.  The main problem is his neck pain.  I’m going to
refer him back to Dr. Bashir to see whether or not she thinks that cervical
facet blocks and cervical rhizotomy might offer the patient some relief of his
symptoms in view of the fact that he’s had multiple rounds of physical
therapy which haven’t helped.  He has a TENS unit which doesn’t help.

(Emphasis added)

On September 10, 2010, Claimant again underwent lumbar medial branch blocks.

He reported on October 7, 2010 that the procedure brought relief for only two days.  A

discogram on November 1, 2010 showed a minor posterior annular tear at L3-4, a diffuse,

broad-based bulge at L4-5 with an annular tear, and a posterior bulge at L5-S1.  The post-

discogram CT was normal.  He continued to see Dr. Bashir for pain management.  On

December 7, 2010, Dr. Schultz wrote:

We sent him for diskograms at L3-4, L4-5 and L5-S1.  L3-4 had no tear and
did not reproduce his pain.  L4-5 had a tear and reproduced pain.  It was
partial concordant.  L5-S1 had a tear and did not reproduce any concordant
pain.  Therefore, I don’t think a direct attack on any of the disks in the
patient’s back would guarantee him a good chance at pain relief.  I think
spinal cord stimulation would be a consideration.

On January 25, 2011, he refused Schultz’s offer of spinal cord stimulation.  The doctor’s

April 26, 2011 note reads:

At the present time, [Claimant] announces to me today that his attorney and
the Workman’s Compensation carrier feel that the problems that he’s having
with his back are related to his injury and that they are going to OK any type
of surgical type of treatment that might be proposed.  He’s had a three level
discogram done.  L3-4 was normal.  L4-5 and L5-S1 reproduced his
symptoms.  We’re going to consider doing an anterior lumbar interbody
fusion at those levels.  I’m going to go ahead and check a bone density, refer
him to a general surgeon to see whether not he feels he could be exposed
to do the surgery.

Dr. Stephen Striegel saw Claimant on May 12, 2011 and wrote:

Phillip Sykes was in the office on May 12, 2011.  This gentleman was seen
for evaluation for a BAK procedure.  Per Dr. Schultz’s note, it looks like the
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L4-L5 and the L5-S1 [are] needing to be treated.  Although, according to the
discogram only the L4-L5 had concordant pain.  I will have to discuss this
further with Dr. Schultz.  The patient was somewhat sleepy and some slurred
speech and seemed overmedicated from a narcotic standpoint.  I have never
met this man before, so I am not certain this is the case.  He did have some
rambled and slurred speech.  He really was not able to follow the
conversation as we were going . . . I think he is a good candidate for this
procedure.

On May 26, 2011, Dr. Bashir noted that Claimant had reported an increase in neck

pain, and left finger numbness.  His bone density on June 21, 2011 was found by Dr.

Schultz to be within normal range.  Because Dr. Striegel felt that Claimant needed to lose

weight before undergoing surgery, he was put on a diet.  He reported to Schultz that with

his Valium prescription “he sleeps like a baby.”  Bashir on August 9, 2011 wrote:

The above named patient entered my office on 09/03/09 for neck, mid back
and low back due to a fall at work.  In my opinion this patient is unable to
work and has been instructed to lose 30 lbs prior to having low back surgery
by Dr. Schultz.  This patient will continue seeing me for his low back pain
until his surgery.  He will most likely continue needing medication indefinitely
due to his severe neck injury and continuing headaches.  This patient has
been evaluated and found to be totally disabled.

Claimant continued to treat with Dr. Bashir and undergo lumbar medial branch blocks and

other injections.  His Endocet and Methadone prescriptions were continued.

On January 23, 2012, Dr. Peeples issued a report based on his review of Claimant’s

medical records, for the purpose of updating his opinions since his performance of an IME

on April 9, 2009.  The report is along the lines discussed in his April 1, 2013 deposition,

supra.  The conclusion reads:

Ms. [sic] Sykes fell landing on his back and by behavior and followup
examination does not have traumatic injury to the spine over and above
contusion.  No traumatic spinal anatomy has been identified by any of the
examining physicians.  Prior surgery for non-traumatic cervical conditions
was unsuccessful.  Following unsuccessful elective spinal operation,
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standard science requiring evaluation of psychological factors, which was
suggested and outlined in my IME, was never undertaken.

Mr. Sykes requires no care, I repeat, no care for his spine related to the fall.
Due to preexisting psychological abnormalities, iatrogenic narcotics
addiction, and chronic pain complaints, he does require evaluation and
treatment.  His spine should be left alone and his real problems should be
treated.

Mr. Sykes sustained only minor trauma, a contusion to his back.  After his
fall, got up and drove a truck to a medical facility.  No traumatic anatomy has
been identified.  Nevertheless, treatment in the workers’ compensation
system has converted him to an individual with an unsuccessful three-level
cervical fusion (fortunately without residual nerve damage) who is receiving
addictive disorienting levels of narcotics for unresolved intractable pain
complaints.

Because of the reliably detrimental health effects of the workers’
compensation system, additionally because his orthopedic/neurosurgical
evaluations failed to provide a work related explanation for the presentation,
and also because of the inherently non-work-related nature of
psychopathology, psychological evaluation and associated treatment should
take place outside of the workers [sic] compensation system.

There is an abundance of evidence from prior medical evaluations and
behavior that a nonphysical basis is a more probable than not explanation
for his intractable spinal pain complaints in the absence of established
traumatic anatomy.  There is no neurosurgical or orthopedic explanation for
his pain complaints.  The structural changes are all degenerative.

Discogram is not a useful predictor of surgical outcome.  Its use for patient
selection for surgery violates medical guideline standards as outlined above.

Pre-surgical psychological testing is a good predictor of outcome.  MMPI has
not been performed despite prior recommendation.

Post hoc, ergo propter hoc (after the thing, therefore, because of the thing)
is not a basis on which to establish causation. The multiple complaints
following an incident without identified traumatic anatomy reflect pre-accident
psychopathology or psychological disorder and not an invisible industrial
injury unrecognized on testing and examination by multiple physicians.

Elective spinal surgery or invasive procedures for pain are contraindicated
for Mr. Sykes.
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Mr. Sykes still needs what I recommended several years ago, a
psychological evaluation by someone who sees him as a person in need of
help, not as a spine to do procedures on.  His care performed contrary to my
recommendations, has been harmful.  I was trained to stop care that is not
working and reevaluate objectively.  This should be done now.  It is the first
duty of physicians to “do no harm.”  Mr. Sykes has not been helped by all his
care.  He would be better off if he had never seen a physician.

The opinions stated in this report are based on the medical information in the
form of medical records provided to me.  Should additional medical
information or records be provided, it is possible my opinions might be
modified or changed.  Medicine is an inexact science; however, the opinions
stated above are based on a reasonable degree of medical certainty.

Dr. Schultz responded to this on February 9, 2012:

The examiner for the Workman’s Compensation carrier, Dr. Peoples [sic],
states that everything that has been done for this man including my care of
him, which has been nonsurgical, is totally unnecessary, that there is nothing
wrong with him that a psychiatrist cannot fix.  I told the patient that everybody
that has chronic pain, and this patient certainly does, has some depression.
That is part of the syndrome and that to say that all his problems are
psychiatric I do not think is fair.  His back and neck are still bothering him.
I do not know that he is ever going to be pain free.

On March 5, 2012, Claimant told Schultz that his back pain had improved since he has

been in a brace.  The doctor on March 22, 2012 signed a statement, authored by

Claimant’s counsel, that reads:

Phillip Sykes is a patient of mine.  It is my belief within a reasonable degree
of medical certainty that the major cause (50% or greater) of his need for
medical treatment to his lower back is as a result of the work related accident
which occurred, when he was on a ladder that had been altered to make it
fit on a hook and as a result, caused him to fall.  As a result of the fall off the
ladder, on June 5 [sic], 2005, Phillip sustained injuries to both his neck and
back.

It is my belief that the major cause (50% or greater) of Phillip’s need for
surgery to his lumbar spine is as a result of his accident at work on June 5
[sic], 2005 resulting in an injury to his lower back.



Sykes - Claim No. F505997 33

Claimant on May 3, 2012 told Dr. Schultz that he no longer wished to treat with Dr.

Bashir.  Regardless, he continued to see her and receive, periodically, facet joint injections

and medial branch blocks.  Schultz on December 18, 2012 wrote a lengthy summary of his

treatment of Claimant, which included the following passages:

He has had at least five motor vehicle accidents . . . He is on methadone and
Percocet.  He does not feel that any of these medications control his pain.
Two other consultants have discussed spinal cord stimulation with him, which
they felt would not help and pump implants were also discussed, but it was
felt that he probably was not a candidate for that procedure, either . . .
Review of the MRI scan of his lumbar spine showed degenerative disk
disease at L4-5 and L5-S1, with annular tear of L4-5 on the right and a
central HNP, L5-S1 on the left.  MRI scan of the cervical spine showed fusion
from C4 to C7, He had a large spur at C6-7 on the right, with stenosis.  There
was also some stenosis at C4-5.

Claimant continued to see Dr. Bashir, and was placed on Dilaudid and Endocet.

Dr. Peeples authored a supplemental report on December 23, 2012 that reads in

pertinent part:

I have been unable to discover by personal exam, as indicated in my 2009
IME report, and in my previous review from January 2012, any objective
evidence of traumatic anatomy in Mr. Sykes’ [sic].  No other physicians
discovered and recorded traumatic anatomy.  Degenerative changes were
multilevel, obvious, and repeatedly documented by multiple physicians.  The
silence of the record regarding objectively identified traumatic anatomy is
deafening.

. . .

Dr. Schultz first correctly quoted the findings of discography and stated that
they did not provide an indication for surgery.  This is correct.  No reasonable
necessity for fusion is present.  Several months later, he misquoted the
findings stating that, based on positive discography at two levels, fusion was
recommended.  The discography was not positive at L4-5 and L5-S1, and
discography is not a predictive or useful test for determining lumbar fusion,
as indicated in the science above.  Dr. Schultz’s recommendations should
be ignored.

Dr. Schultz on January 30, 2013 wrote:
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The patient was seen in the office today.  He was last seen on 10 December,
2012.  On that particular day, we reviewed the results of his drug screen.  He
was negative for Soma, which we prescribed and positive for OxyContin and
Norco, which we do not supply.  The patient states that he never had either
one of those for years.  We repeated his drug test.

Today, the results of that drug test are back and he is positive for
Methadone, which we don’t prescribe.  He states he must have had some left
over from Dr. Bashiruddin [sic], who he has see in the past for multiple other
problems.  He stated he had not had any for months and that he read that
it is stored in bone marrow for over 6 months.  I told the patient it did not
show up on the previous urinary drug screen and if he had another drug
screen that was positive for anything but what we prescribe, we are going to
have to dismiss him from the clinic.

Dr. Schultz on March 6, 2013 wrote that Claimant has had multiple urinary drug screens,

and on three out of four of them, he tested positive for drugs that were not being prescribed

by his clinic.  However, because he passed the most recent test, treatment would continue.

However, on March 27, 2013, Claimant tested positive for marijuana use.  However, Dr.

Bashir continued to treat him despite this clear violation of her policy on use of illicit

substances.  The record of his May 1, 2013 visit to Dr. Schultz’s clinic states:

He was positive for marijuana on his Ameritox Medication Screening on
March 12, 2013 indicating noncompliance with his opiate agreement with the
Pain Management Clinic.  According to the Illinois Prescription Monitoring
Program, he has been receiving hydromorphone and
oxycodone/acetaminophen from Dr. Naheed Bashir who the patient reports
he sees for pain management.  Today he rates his pain as 10/10 . . . [t]oday
we discussed concerns for using marijuana and receiving medications from
several prescribers.  He states that when he gets the medications in the mail,
he sends them back if he doesn’t need them.

The record reflects that his November 29, 2012 lumbar MRI “showed mild diffuse

degenerative changes, foraminal compromise at L5-S1.”

Discussion.  As stated above, Claimant is seeking additional treatment in two forms:

(a) continued pain management by Dr. Bashir and (b) anterior interbody fusion surgery at
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L4-5 and L5-S1 as recommended by Dr. Schultz.  Respondents No. 1 have argued that

not only are these treatments neither reasonable nor necessary, but that the proposed

lumbar surgery should not be their responsibility because his compensable back injury of

June 4, 2005 was only a temporary aggravation of a pre-existing condition.

In addressing Claimant’s entitlement to pain management in the 2009 litigation, I

wrote:

However, I do find, after reviewing the extensive surveillance footage in this
case along with the balance of the evidence, that Claimant has exaggerated
his condition.  As recounted above, Claimant was taped on different days [in
March-May 2008] engaging in activities such as vacuuming/washing a car,
riding a motorcycle, and building a campfire.  What strikes the viewer of this
footage is that Claimant, who appears to turn his head, squat, twist his body,
and lift objects of significant size with no apparent difficulty, bears little
resemblance to the man who appeared in the hearing room on July 1, 2009,
demonstrated great difficulty moving or even staying in a chair, and walked
very deliberately with aid of a cane.  Claimant and his witnesses explained
this discrepancy as being due to his taking OxyContin prior to being taped.
In explaining his abilities during the camping episode, Claimant testified that
had taken an 80mg. dose earlier.  But a review of his medical records shows
that at the time this occurred, he was still on a 40mg. dose.  After due
consideration, I simply do not credit the testimony of Claimant, [Doris] Sykes
and [Angela] Keel on this matter.

. . .

Notwithstanding the foregoing, Claimant has suffered compensable injuries
to his neck and back [and] has undergone serious surgery to his cervical
spine that Respondents No. 1 covered and which Dr. Peeples admitted
would cause an anatomical change.  He has an 18 percent impairment rating
that Respondents No. 1 accepted and paid.  While, again, I believe he has
exaggerated his pain, it is clear that he nevertheless has pain as a result of
his compensable injuries.

. . .

Claimant has argued that he is entitled to additional treatment, including pain
management and physical therapy.  Respondents No. 1 dispute his
entitlement to this.
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. . .

After consideration of the evidence, I find that Claimant has proven by a
preponderance of the evidence that he is entitled to reasonable and
necessary treatment in the form of physical therapy and pain management
for his compensable neck and back injuries, as reflected in Claimant’s Exhibit
3.  This treatment is causally related to his compensable injuries.

Again, both the Full Commission and the Arkansas Court of Appeals affirmed this finding.

In addressing the matter of Claimant’s entitlement to pain management by Dr.

Bashir–which Respondents No. 1 have controverted–I reviewed the evidence from both

the 2009 and 2013 proceedings.  Claimant’s testimony in the both hearings shows that he

exaggerates his medical condition to both extremes–downplaying his clearly documented

neck and back problems prior to the June 4, 2005 accident, and overplaying his symptoms

thereafter.  Multiple providers, including Drs. Rosenzweig and Raben, have taken note of

the latter.  This impairs his credibility.  Regardless, I find, based on the totality of the

evidence, that Claimant still suffers from neck and back pain that is causally connected to

his work-related fall on June 4, 2005.

I am also aware that the parties have long stipulated that Claimant reached the end

of his healing period concerning both his compensable neck and back injuries on February

14, 2007.  But as the Arkansas Court of Appeals has held, a claimant may be entitled to

additional treatment even after (as here) the healing period has ended, if said treatment

is geared toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Such services can include those for the purpose of diagnosing the

nature and extent of the compensable injury; reducing or alleviating symptoms resulting

from the compensable injury; maintaining the level of healing achieved; or preventing
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further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

I find that Claimant has proven by a preponderance of the evidence that the pain

management treatment of Dr. Bashir of his neck and back that is in evidence was

reasonable and necessary, and that such treatment in the future is reasonable and

necessary as well.  In so doing, I credit Dr. Bashir’s opinion of August 9, 2011 that

Claimant would continue to need such treatment for his cervical condition.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  Furthermore, I credit her opinion on that date that he would

continue to need pain management concerning his back until the surgery recommended

by Dr. Schultz took place.  The only reasonable inference that may be drawn from this is

that, if such surgery were not to take place (and as addressed infra, I do not find such to

be reasonable and necessary), Claimant would also need continued pain management of

his back.  I credit this as well, along with the opinions of Drs. Akin and Piechal that

Claimant would need ongoing pain management.

With regard to Claimant’s quest for back surgery, the evidence reflects that

throughout 2004, which is prior to the fall at issue, Claimant presented with lower back

pain.  Dr. Akin on February 14, 2007, nearly two years after the fall, wrote that Claimant’s

lumbar MRI at that point “was negative for any disc herniation or evidence of instability.”

But a July 14, 2010 MRI, over five years after the injury and well in excess of three years

after the previous MRI, showed a mild circumferential disc bulge at L4-5 without spinal
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canal stenosis, and a likely bulge at L5-S1 with no significant stenosis, along with disc

material medial to the descending left S1 nerve root.  Dr. Schultz on August 31, 2010

wrote:  “In the lumbar area he has a degenerative disk at the lowest two levels.  There is

a questionable annular tear at L4-5 on the right.  There is a central tear and possible small

herniation at L5-S1, centrally to the left.”  Apart from his qualifying language in describing

some of these findings, I cannot causally relate these alleged, newly-discovered tears and

herniations to a work-related incident over five years before then–especially in the face of

an MRI much closer in proximity to the fall that showed only degenerative findings.  For me

to find otherwise would require that I engage in speculation and conjecture.  I cannot do

this.  See Dena Construction Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).

I realize that a Claimant does not have to furnish objective medical evidence of his

continued need for medical treatment.  Castleberry v. Elite Lamp Co., 69 Ark. App. 359,

13 S.W.3d 211 (2000).  But here, these findings are clearly the ones forming the basis for

the surgical recommendation.

When Dr. Schultz saw Claimant on July 7, 2010, he wrote that there was nothing

he could do for him, and recommended psychiatric treatment.  This is in accordance with

Dr. Akin’s February 14, 2007 opinion and Dr. Alander’s opinion of August 10, 2007 that the

back should not be treated surgically.  A discogram on November 1, 2010 reflected a minor

posterior annular tear at L3-4, a diffuse, broad-based bulge at L4-5 with an annular tear,

and a posterior bulge at L5-S1.  On December 7, 2010, Dr. Schultz stated that this test

showed the L4-5 was only “partial[ly] concordant” and that L5-S1 did not produce

concordant pain.  For that reason, he did not believe a “direct attack” on the discs would

result in pain relief.  He felt that spinal cord stimulation should be considered instead.  As
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Dr. Peeples highlighted in his report and deposition, Dr. Schultz on April 26, 2011–after

Claimant informed him that Respondents No. 1 would cover whatever procedure he

recommended–wrote that the discogram showed that “L4-5 and L5-S1 reproduced his

symptoms.”  He added that an anterior lumbar interbody fusion at those levels was under

consideration.  Peeples was at a loss to explain Schultz’s change in the characterization

of the discogram findings–as was Dr. Striegel, whom Claimant wishes to actually perform

the surgery.  After review of the evidence in its entirety, I am in a similar position.  I cannot

credit Dr. Schultz’s finding here, which evidently formed the basis for his change-of-heart

on the subject of lumbar surgery.  And again, the findings at L4-5 and L5-S1 here cannot

be tied to the work-related fall in 2005.  Consequently, I cannot credit Dr. Schultz’s March

22, 2012 opinion that the major cause of Claimant’s need for the lumbar fusion procedure

was the fall.  While I recognize that Dr. Striegel opined that Claimant would be a “good

candidate” for the fusion, this is separate and apart from whether it is causally related to

the 2005 accident at King Ready Mix.

In sum, I cannot tie the anterior lumbar interbody fusion surgery that Claimant is

seeking to his work-related incident of June 4, 2005.  Therefore, he has not established by

a preponderance of the evidence his entitlement to the surgery at the expense of

Respondents No. 1.

CONCLUSION

Judgment is hereby entered In accordance with the findings of fact set forth above.

Respondents are directed to pay benefits in accordance therewith.  All accrued sums shall

be paid in a lump sum without discount, and this award shall earn interest at the legal rate
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until paid, pursuant to Ark. Code Ann. § 11-9-809 (Repl. 2012).  See Couch v. First State

Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


