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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On October 15, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Karolyn Stalnaker, and Equardo Carter along with the May 23, 2013,

deposition testimony of Carolyn Gibson, coupled with medical reports and other documentary

evidence, photographs, and a video comprised the record in this claim.
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DISCUSSION

Karolyn Stalnaker Glover, the claimant, with a date of birth of December 9, 1969, has an 

Associate’s Degree in business.  The claimant’s work history has consisted primarily of

restaurant management and the food service industry. The claimant worked for six (6) years in

the seasonal department of Dillard’s Department Store, and left that employment in 2005. For

two years (2005 -2007) claimant owned her own restaurant.  Prior to her employment by

respondent-employer the claimant worked as an assistant manager of a Kentucky Fried Chicken

in Cabot, Arkansas at an hourly rate of $9.00, for a 40 -50 hour workweek.  

The claimant commenced her employment with respondent-employer on November 28,

2011.  The claimant testified regarding her job duties in the employment of respondent-employer:

     Basically, they had me as cashier, but I set up for breakfast.  I
helped do the cooking.  We did inventory, made sure all our orders
were ready to send down to Becky to order from SISCO, cleaning,
deposits. (T. 17).

The claimant elaborated on what was entailed in the “set up”:

     Setting up the cold bar for breakfast, and then, breaking it down
and putting it up for lunch, and then, also trying to help Equardo in
the kitchen and the hot parts of it. (T. 17)

The claimant testified that she worked a 36-hour workweek in the employment of respondent-

employer and that her shift was from 6:30 a.m. to 3:30 p.m.

The testimony of the claimant reflects that she has worked pretty much since highschool. 

The claimant assessed her health condition, prior to July 13, 2012, as good with the exception of

being borderline diabetic.  The claimant testified that she has never received Welfare or public

assistance, nor has she previously filed a disability claim.  The claimant maintains that the
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present matter is the first time she has filed a workers’ compensation claim.  

The claimant maintains that on July 13, 2012,  while within the course and scope of her

employment she suffered an injury to her left foot which required medical treatment and rendered

her totally incapacitated from engaging in gainful employment for a period of time.  The claimant

described her work:

     I was in the kitchen doing dishes, like, it was just a part of when
I - - so, you know, we kind of had our own routine.  In the kitchen,
there was usually a lot of leaks, the sinks leaks, the dishwasher,
there was always water, because of doing dishes, there was some
broken tiles in the floor that was a continual issue.  We were
always discussing getting it fixed, but at the time of the accident, it
wasn’t fixed. 

     I did discuss it with Becky, and then, I cannot remember the HR
lady’s name from up there, but I guess they said there was asbestos
in the floor, and in order to pull it up and repair everything, it was
going to get costly. (T. 18-19).

The testimony of the claimant reflects that non-slip mats were not provided for the tile floor.  As

far as the amount of water on the kitchen floor, the claimant testified that the water would puddle

where the tiles were broken.  The claimant added that while there was a drain in the floor, it was

usually clogged..  The claimant further testified, regarding her work area:

     Well, we had a double fryer, then, you had a stove top in there,
the oven was in there, and we did a lot of baking in the oven.  So,
there was always grease; that’s a kitchen. 

     Well, between that and the water.  There’s been several times
we’ve slipped back there, but that was in between trying to break
down for breakfast to lunch, trying to mop, and get it cleaned up. 
(T. 19-20).

Regarding the accident which serves as the basis for the present claim, the claimant

asserts that it occurred at about 2:45 p.m., Friday, July 13, 2012, as she was doing the dishes. The
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testimony of the claimant reflects:

     It was Friday, a typical Friday, no big deal.  Between - - I wasn’t
staring at the clock, but I’d say about 2:45, we were getting ready
start shutting things down.  I was doing dishes, Equardo was taking
out trash, just the normal, and I turned and when I did, my foot
slipped and hit the side of the dishwasher. 

     It’s a leg that comes down. (T. 20-21).

The claimant asserts that she struck the left side of her left foot, and that there was no one else in

the kitchen with her at the time.  Further, the claimant acknowledged that she did not report the

injury to anyone.  The claimant explained that at the time of the accident she did not realize the

severity of her injury, adding:

     I thought I bruised it.  I took my shoe off and looked and had a
little bruise on the side; I though, “No big deal.”  You know, it was
Friday, I wasn’t to work on Monday; so, I figured I had a few days
and I’d be back to work Tuesday. (T. 21).

The testimony of the clamant reflects that she had “a little bit” of pain in the foot, however added

that the foot did not “really start hurting” until she was driving home. (T. 22).  The claimant

testified that she was able to walk out of the building without any difficulty. 

The claimant described her activity after arriving home from work on July 13, 2012:

     I got home, took my shoe off, told my fiancé at the time, and he
told me, “It looked like, yeah, you probably just bruised it.  You
know, take it easy this weekend.” (T. 22).

Although she had a yard sale scheduled for the weekend, she did take it easy.  Regarding the yard

sale, the testimony of the claimant reflects:

     We had already planned to have a yard sale, and my fiancé had
asked me, you know, “Should we go ahead and cancel?”  And I
said, “No there’s no need to do that.”  My son came over, and I,
basically, sat with my foot propped up collecting money, and my
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fiancé and my son ran the yard sale. (T. 22).

The claimant denied carrying anything out to the yard sale.

The claimant testified that by Saturday night, July 14, 2012, the left foot was really

swollen, and that by Sunday, July 15, 2012, it was swollen even more.  The claimant added:

     And I though about going to the emergency room, but I knew I
could get in to see my doctor the next morning; so, I just waited
until Monday. (T. 23).

The claimant denies performing any strenuous activities during the weekend following of her

July 13, 2012, accident.  

The claimant testified that she had no recollection of talking to Mr. Carter on Monday,

July 16, 2013.  Further, the claimant denied that she told Mr. Carter that she hurt her left foot in a

fall at the yard sale.  

The claimant acknowledged that she did not report the injury until the following Monday,

July 16, 2012, after being seen by Dr. Abrams, her family physician.  Regarding the nature of the

treatment provided to her by Dr. Abrams during the afore visit, the claimant testified:

     The first thing he did was, well, he kind of made me feel like he
thought it was just bruised also, but he wanted to go ahead and do
an X-ray and he did the X-ray and said it was broke or fractured;
so, he wanted me to - - he put me in a walking boot and had me
come back the next day to see Dr. Rooney. (T. 23). 

The claimant’s testimony reflects that she only remained in the walking boot overnight, until she

was seen by Dr. Rooney the following day.  The claimant offered regarding the referral of Dr.

Abrams to Dr. Rooney:

     Because Dr. Rooney’s an orthopedic doctor and he said - - Dr.
Abrams said, “There’s a good chance he may have to do surgery,”
but he wanted Dr. Rooney to look at it. (T. 24).
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On July 18, 2012, the claimant underwent surgery in connection with her left foot injury

under the care of Dr. Rooney, which required the placement of some hardware.  The surgery was

paid for by Blue Cross Blue Shield.  The testimony of the claimant reflects that as a result of the

July 13, 2012, left foot injury, she was on crutches for seven (7) weeks, and in a walking boot for

eight (8) weeks.  The claimant’s testimony reflects that she continues to experience problems

with the left foot:

     Any time the weather changes, it bothers me.  I can’t wear heals
(sic) or anything.  If I wear any heals (sic), it’s - - I’m in pain; so, I
have to pretty much wear flats. (T. 24).

Additionally, the claimant noted that the hardware placement causes problems getting through

metal detectors.   The claimant further testified, regarding residuals of her injury:

     If I’m on my feet for three to four hours straight, then, I can start
feeling - - it starts hurting. (T. 25). 

The claimant testified that Dr. Rooney performed follow-up care for her foot, and released her to

return to work in January 2013. The claimant maintains that respondent-employer terminated her

employment on July 18, 2012, or July 20, 2012.  Although she had applied for jobs, the claimant

was not employed at the time of the May 29, 2013, hearing.  

During cross-examination, the claimant confirmed that there were two kitchens where she

worked at Maybelline, and that the cafeteria where she worked closed at 3:30 p.m.  The claimant

maintains that on July 13, 2012, she was wearing shoes with a non-slip bottom.  The claimant

denies that she left work early on July 13, 2012.  

The claimant maintains that she slipped and hit her left foot on Friday, July 13, 2012,

between 2:30 p.m. and 2:45 p.m.  The claimant asserts that at the time her foot slipped in was on
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a part of the tile floor where a square was missing:

     It would have had to have been, because the only tiles missing
were directly in front of the dishwasher. (T. 29).

The claimant added regarding the number of tiles missing from the floor in the kitchen:

     There was about two or three that were missing.  One was
actually broken in half and was missing, and then, there was
another whole one that I remember.  There might have been
another, but I can’t be honest about that. (T. 29).

The claimant identified where she was located at the time of her accident in front of the

dishwasher. (T. 31-32), (RX #1, photo #7).  

The claimant acknowledged that she did not tell anybody at work that she had hurt her

foot on July 13, 2012, because she did not think it was anything major.  The claimant confirmed

that the person she should have reported the injury to was Becky Whitaker.  As to whether Ms.

Whitaker was present on July 13, 2012, the claimant testified:

     Her cafeteria closed at 2:30.  I assumed she was already gone,
and like I said, I didn’t think it was anything major, I’d be back at
work on Tuesday. (T. 33). 

The testimony of the claimant reflects that she did go to the break area the afternoon of July 13,

2012:

     I think I might have just to go get my lighter back.  Carolyn
Gibson was always borrowing my lighter for cigarettes.  So, I may
have gone and gotten it. (T. 33).

Regarding the clock-out procedure at respondent-employer on Friday, the claimant testified:

     We just had a time clock, and you slide your card and clock out.
(T. 33). 

The testimony of the claimant reflects that she normally left work on Friday at 3:30 p.m.  As to
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whether she left work at her usual time on Friday, July 13, 2012, the claimant testified:

     Like I said, I can’t be a hundred percent because they - - any
time they let the Maybelline people go home early, we would start
shutting down early. (T. 34).

The claimant confirmed that if they shut down early in the cafeteria, then they would leave early. 

The testimony of the claimant reflects that she is uncertain if she was limping at the time she left

work on Friday, July 13, 2012:

     I don’t know if I was limping.  I know it was hurting, and I just
- - like I said, I just thought, “No big deal.”  During that time I was
going through taking care of him with lung cancer and brain
cancer. (T. 34). 

The claimant testified that after work on July 13, 2012, she went straight home.  As far as the

ten-second video of her leaving work on July 13, 2012, that was furnished by respondents, the

claimant testified of its contents:

     It doesn’t show much on the video in the first place, but like I
said, I probably wasn’t limping.  I had just hurt it.  I was ready to
go home, take it easy for the weekend and be back to work on
Tuesday. (T. 35).

The claimant testified regarding the treatment measures she took with respect to her left

foot once she arrive home from work on July 13, 2012:

     No.  I was icing it Friday night, because when I got home it was
bothering me a little more.  So, we put ice on it and did the same
thing Saturday. (T. 35).

The claimant testified that the yard sale on Saturday, July 14, 2012, started at 8:30 a.m. and

lasted until 1:30 p.m. or 2:00 p.m.   The claimant acknowledged bumping her left foot during the

yard sale:

     I might have bumped it when I was taking it off the - - because I



9

had it up on a bench or footstool, whatever you want to call it. 
And I may have bumped it a few times taking it down, but not
enough to injure it. (T. 35).

The claimant explained that she had her foot elevated on the footstool because it was starting to

swell and she had ice on it. 

The claimant denied that she told Mr. Carter during a telephone call that she hurt her foot

in the course of a fall at the yard sale.  The testimony of the claimant reflects that she and Mr.

Carter have been friends since they met at Maybelline.  The claimant testified that she did not

have a recollection of talking with Mr. Carter on the Saturday, July 14, 2012, of the yard sale. 

The testimony of the claimant reflects that the first time she told anybody at respondent-

employer that she hurt herself  was Monday, July 16, 2012, after she went to see Dr. Abrams. 

The afore was to Ms. Becky Whitaker.  The claimant noted that Ms. Whitaker’s cafeteria was

opened on Monday morning:

     My cafeteria was closed.  We had the option, we could work in
the front cafeteria on Mondays if we wanted to pick up extra hours. 
If we didn’t, we didn’t have to. (T. 36-37).

The claimant testified that at the time she saw Dr. Abrams she relayed that her left foot injury

occurred at work.   

The claimant testified that she talked with Mr. Carter the afternoon of Monday, July 16,

2012, after she had gone to the doctor.  The claimant denied that at the time of her conversation

with Mr. Carter she asked him if he recalled that she had told him that she hurt her foot on

Friday, July 13, 2012. 

The claimant’s testimony reflects that Blue Cross Blue Shield paid for the surgery

performed by Dr. Rooney.  The claimant paid a five hundred dollar ($500.00) deductible.  The
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claimant further testified:

     Now, they’re coming back after me for it, because they’re
asking the money back from me, because of the fact that this is a
pending workers’ comp.  They didn’t continually cover all of it,
because my job had - - they had terminated me from Southern and
at that point, my insurance ended also. (T. 38).

During re-direct examination, the claimant testified that the court proceeding regarding

the threatening grew out of a domestic situation during which she was going through a divorce. 

The claimant asserts that her fiancé at the time made the complaint against her.  The claimant

maintains that she has never told anyone that she hurt her foot other than at work. 

The claimant testified that respondents terminated her employment on July 18, 2012,

which was the day of her surgery.  Thereafter, the claimant applied for unemployment

compensation.  The testimony of the claimant reflects that she was not informed of the basis for

the termination of her employment by respondent-employer.

The claimant acknowledged that she started receiving unemployment benefits in August

2012.  The claimant testified that she did not tell Arkansas Workforce Services that she could go

back to work in August 2012.  The testimony of the claimant reflects, regarding the afore:

     No, sir.  I explained to Arkansas Workforce that I had broke my
foot and that I had - - I had applied for the workers’ comp, and
that’s when they contacted Southern.  Southern said they had no
reason to terminate me and unemployment actually paid me all my
back pay from the day I was terminated from Southern. (T. 42).

The claimant testified that her unemployment compensation ceased in December 2012.  The

claimant’s weekly unemployment compensation benefit rate was $160.00, of which she received

$144.00. (JX #2, ,p. 5-6). The testimony of the claimant reflects regarding the afore:

     Because my benefits have ran out, and I can reapply if I wanted
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in July [2013]. (T. 42).  

Mr. Equardo Carter testified that he is currently employed by Sanders Supply, in North

Little Rock.  Mr. Carter formerly worked for respondent-employer. Mr. Carter worked with

claimant on Friday, July 13, 2012, however testified that he did not see the claimant fall or

witness an accident involving the claimant.  The testimony of Mr. Carter reflects that the

claimant did not tell him on Friday, July 13, 2012, that she had fallen at work.  As to whether or

not the claimant told him on Friday, July 13, 2012, that she had fallen at work, Mr. Carter

testified:

     I don’t remember.  If she did, I didn’t remember.  I don’t
remember her telling me. (T. 47).

The testimony of Mr. Carter reflects that he and the claimant left work at the same time

on Friday, July 13, 2012, exiting through the turnstile.  Regarding the distance that he and the

claimant walked together after going through the turnstile, Mr. Carter testified:

     I can’t remember if I was in front of her or she was in front of
me.  We just - - we leave together.  She probably was beside me or
in front of me.  I can’t remember. (T. 48).

Mr. Carter testified that they walked out to the parking lot, which took them two to three minutes

to reach.  Mr. Carter’s testimony reflects that he did not observe the claimant having any physical

problems while they were walking. 

Mr. Carter next had contact with the claimant on Saturday, July 14, 2012, when he

received a telephone call from her.  During the afore telephone call, Mr. Carter testified that the

claimant asked him a question:

     She asked me do I remember her telling me she slipped and fell
at work?



12

     I told her I don’t remember her telling me. (T. 49-50).  

Mr. Carter testified that during the conversation the claimant mentioned falling at her house

during the yard sale and hurting her foot when she fell:

     Yeah.  She was saying it was hurting before, and she said she
fell at the yard sale, too. (T. 50).

During cross-examination, Mr. Carter elaborated on the substance of the July 14, 2012,

telephone conversation with the claimant:

     That she fell and hurt her foot at the yard sale?  She said she
tripped, and she said, that day she told me she sprained her - - her
foot was already sprained.  She said she tripped and I guess that
caused her to do more damage. (T. 51).

Mr. Carter acknowledged having a conversation with claimant’s attorney on May 28, 2013, the

day prior to the present hearing.  Regarding the afore, Mr. Carter’s testimony reflects:

     Yeah, I was about to get in the shower before you had called .

*          *          *

     I was trying to hurry up and get off - - I was trying to hurry up
and get off the phone; so, I could get in the shower. (T. 51).

Mr. Carter testified that he does not remember what time he received the telephone call

from the claimant on Saturday, July 14, 2012.  Regarding the afore, the testimony of Mr. Carter

reflects:

     I couldn’t really tell you.  I don’t want to lie. 

     I don’t really remember.  I just remember getting a phone call. 
It wasn’t in the evening.  It had to be like in the morning or right in
the afternoon.  So, I couldn’t say. (T. 52).

Ms. Carolyn Ann Gibson testified by deposition on May 23, 2013.  The transcript of the
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afore is included in the record as Respondent Exhibit #3.  Ms. Gibson testified regarding her

employment in July 2012:

     I was working at Maybelline, contracted in through my
company, Klean Janitorial, Inc.(RX #3, p. 5). 

Ms. Gibson’s testimony reflects that she knew the claimant, who was working for respondent-

employer,  Southern Foodservice.  Regarding her job duties at the plant, Ms. Gibson testified:

     My duties at the plant was cleaning the break room, bathroom,
floors; just trash, keeping it - - you know, keeping it nice and clean
from my area that I was appointed to. (RX #3, p. 6).

Ms. Gibson’s testimony reflects that her work area also included working near the claimant, who

worked as a cashier for the kitchen.  Ms. Gibson elaborated on the number of kitchens at the

plant:

     There’s two.  There’s one for Maybelline, and that’s where me
and Ms. Stalnaker worked, and there’s the main kitchen that’s up
in the front, and that’s in L’Oreal department. (RX #3, p. 6-7).

Ms. Gibson testified that during the course of the day she would have occasion to see the

claimant and talk to her.  Ms. Gibson offered regarding the frequency that she saw the claimant

during the course of the workday:

     All day, because my area and her area was in the same area.  My
break room is connected to their kitchen and when I’m in the break
room cleaning, doing my duties, their door is open and we’re just
talking back and forth. (RX #3, p. 7).

Ms. Gibson’s testimony reflects that the last day the claimant worked would have been that

Friday.  Ms. Gibson added that while she could not remember the date, she does remember that it

was a Friday that the claimant last worked.  The testimony of Ms. Gibson reflects that she

borrowed the claimant’s cigarette lighter:
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     Yes.  It was around about 2:00, 2:15, I - - she was over in her
office doing the deposit.  I went to her and asked her could I use
her lighter, because I was going out to smoke, and she gave it to
me and she said, “Make sure to bring it back.”  So I went out to
smoke, and before I could finish my smoke, she came out to the
smoking area, and she had her purse and she was ready to go, and
she said, “I come to get my lighter.”  I said, “Are you finished
already?”  She said, “Yeah, I’m done.”  And I said, “Well, have a
nice weekend.  Don’t do what I wouldn’t do,” and she was like,
“Okay,” and her and Mr. Carter, you know, proceeded out the
building, and that’s the last time I saw her. (RX #3, p. 8).

Ms. Gibson asserts that at the time she borrowed the lighter from the claimant, claimant was

doing her paperwork at the end of the day that she does:

     She was just doing her cash drawer, making her deposit for
what she had made that day in the cafeteria. (RX #3, p. 9).

Ms. Gibson described the smoking area where she was located at the time the claimant retrieved

her cigarette lighter:

     It’s a smoking deck that you just go through a door and you’re
out on the smoking deck, so you won’t smoke inside the building,
and that was the department smoking outlet that we had to go
smoke at. 
(RX #3, p. 9).

Ms. Gibson described the duration of her contact with the claimant at the time the cigarette

lighter was returned:

     We talked maybe for about five or ten seconds, you know. 
Enough for me to ask her was she finished.  She replied, yes.  Then
I told her, you know, “Have a nice weekend.  Don’t do what I
wouldn’t do,” and she got her - - retrieved her lighter and her and
Mr. Carter left. 
(RX #3, p. 9).

Ms. Gibson testified that the claimant did not mentioned that she was having any physical

problems at the time of their last encounter.  The testimony of Ms. Gibson reflects that from her
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observation the claimant was “walking fine, like she normally walked every day”. (RX #3, p. 10). 

Ms. Gibson’s work hours were from 7:00 a.m. to 3:30 p.m.  Ms. Gibson did not leave work the

same time the claimant left, adding:

     She [the claimant] left with Mr. Carter, and they got in separate
cars.  He got in his car and drove off; she got in her car and drove
off. (RX #3, p. 10).

Ms. Gibson testified that she actually saw the claimant walk out of the building on that

Friday that she last worked.  As far as the claimant’s movements in leaving the building, Ms.

Gibson testified:

     They was - - after she came and got her - - retrieved her lighter
and they’re on the - - I’m still in the deck.  They’re in the parking
lot.  There’s a wooden fence.  You can just see over the wooden
fence, and her and Mr. Carter is just walking and talking, and I,
once again, waved bye to them and told them, “Have a good
weekend.  See you Monday.” (RX #3, p. 10-11).

The testimony of Ms. Gibson reflects regarding when she first learned that someone was

saying that the clamant got hurt at work:

     When I returned back to work Monday, I clocked in, got all my
things I needed and headed back to my area.  Grant Pearson came
to me, which is the plant manager for Maybelline.

     Yes, and he asked me, he said, “What happened to Karolyn?” 
And I replied back to him, “What do you mean?”  And he said,
“She broke her foot.”  And I was like, “Broke her foot when?”  He
was like, “She broke her foot Friday, here.”  And I replied to him,
“No, she didn’t.  That didn’t happen.”  He was like, “Yeah, she
broke her foot here.”  I was like, “No, that didn’t happen.”  I told
him, I said, “Wait a minute, why don’t y’all go look at the cameras,
because she walked Friday.  I was the last person to see her,
security seen her.  She was fine.” 
(RX #3, p. 11).

Ms. Gibson has not spoken with the claimant since the encounter on the smoking deck, Friday,
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July 13, 2012.

During cross examination Ms. Gibson was questioned regarding the conditions in the area

in the kitchen where the claimant worked:

     It’s a big break room, about like this, with no walls, and to say
south would be their kitchen area, with two doors, and those two
doors would always be open.  So when I’m in my break room
cleaning out the break area, you can actually see them.  And then
they would have to walk across my break room to go get supplies
out of their supply closet. (RX #3, p. 12).

Ms. Gibson testified that while she had occasions to go into the kitchen area, she did not clean it. 

As far as the presence of water on the floor in the kitchen, Ms. Gibson testified:

     They was - - where her cashier is, it’s usually dry.  And where
their kitchen is, it’s usually dry to sometimes a little damp wet but,
you know, they kept it all dry.  That was the rule at Mabelline and
L’Oreal. (RX #3, p. 12-13).

Ms. Gibson denies the presence of standing water on the floor around the prep or dishwashing

areas.  Ms. Gibson confirmed that the floor surface was title, but she denied that there were any

broken tiles.  Ms. Gibson also denied that there were any irregularities about the floor, and

maintains that it was level.  Ms. Gibson added, with respect to the floor:

     There’s a big drainage hole thing that the water go down, but
that’s up under the, what you call, equipment.

     The sink, dishwasher.  So it’s not in the middle of the floor, it’s
up under the equipment. (RX #3, p. 13).

Ms. Gibson elaborated on the times that she was in the kitchen area, whether busy or

during off times:

     Just - - I didn’t have any - - no set time, you know.  If I got
finished with my work out there on the floor, I would occasionally
go in there and see what was up with them.  And sometimes me,
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her and Mr. Carter would get - - Ms. Stalnaker - - me, her and Mr.
Carter would sometimes get coffee and sit at the table and talk, or
I’d go in and say, “Hey, y’all ready for a smoke break,” and all
three would just go out and smoke.  (RX #3, p. 14).

Ms. Gibson testified that she and the claimant were just acquaintances.  As far as time spent

discussing what was going on in each others lives with the claimant, Ms. Gibson testified:

     Her husband, you know - - we shared information about - - my
husband had two heart attacks and her husband was having cancer,
and occasionally she - - you know, my husband also worked there
before he quit, and she would say, you know, “How is Lewis?” 
“Fine.  How’s Tony?”  “Tony’s good.”  And we’d talk about kids,
you know, just like any other coworker would do. (RX. #3, p. 14).

Ms. Gibson testified that her education background consisted of a high school diploma

and a year and a half of nursing assistant, which she did not complete.  Ms. Gibson explained

regarding the status of the nursing assistant program:

     When I started, it was - - back in ‘90.  I was pregnant, just going
through a divorce, and had my kids to, you know worry about.  I
didn’t really have, you know, the daycare and all that, so I decided
to just drop out. (RX #3, p. 15).

Ms. Gibson acknowledged that even with her nursing assistance training she was not qualified to

diagnose injuries or anything like that. 

In describing the duration of her working with the claimant, the testimony of Ms. Gibson

reflects:

     I was there before she was, so I think whenever her due date
was that she started until the day she stopped. (RX #3, p. 16).

Ms. Gibson testified that the claimant seemed real friendly, liked her job, and was a hard worker.  

The testimony reflects that Ms. Gibson last worked for Klean at the Maybelline plant on January

17, 2013.
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The medical in the record reflects that the claimant was seen on July 16, 2012, by Dr. Joe

A. Abrams.  The office note of the afore reflects that, in pertinent part:

CC: W/C injury to L foot on Fri- slipped on floor – pains side L
foot.  (JX #2, p. 1).

The Workers’ Compensation Initial Report, completed by Dr. Abrams regarding the claimant on

July 16, 2012, reflects, in pertinent part:

Patient slipped on wet floor in kitchen at Maybelline where she
works in the cafeteria and hit foot into dishwasher.  She now
reports of pain on the side of left foot.

Patient has tenderness in the lateral side of the left foot.  X-ray
taken of patient’s foot.
Dx: Fracture of proximal left metatarsal
Gave patient a prescription for Lortab 10mg and referred her to see
Dr. Thomas Rooney on 07-17-12. (JX #2, p. 2). 

The medical in the record reflects the presence of a July 17, 2012, report of McCain

Orthopaedic Clinic regarding the claimant.  The afore reflects, in pertinent part:

Ms. Stalnaker is referred to our office today from Dr. Joe Abrams’
office.  She fell at work, and x-ray shows that she fractured the
fifth metatarsal on the left foot.  We will fix this in outpatient
surgery tomorrow.

Description: Open Reduction Internal Fixation of Left 5th

Metatarsal

*          *          *

Patient will follow up in our office 7-10 days after surgery.  She
will need to remain off work until this time and will reevaluate her
then. 
(JX #2, p. 3). 

A July 17, 2012, report of Dr. Thomas P. Rooney, regarding the claimant reflects, in

pertinent part:
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Karolyn is a forty-two year old.  She sustained injury to her left
foot when she hit it against an object when she fell at work, last
Friday, four days ago.

She has moderate swelling over the lateral aspect of the foot. 

X-ray shows a rotated displaced fracture of the base of the fifth
metatarsal, which I think is in need of reduction and internal
fixation, which we can do as an outpatient in the next couple of
days. 
(JX #1, p. 2).

The medical in the record reflects that the claimant was initial seen by Dr. Rooney following her

surgery on July 26, 2012.  Thereafter the claimant was seen in follow-up by Dr. Rooney on

August 23, 2012; October 2, 2012; November 13, 2012; and January 15, 2013. (JX #1, p. 3-7).  

Finally, responsive to a January 18, 2013, inquiry from claimant’s attorney, on March 6, 2013,

Dr. Rooney relayed that the claimant had reached maximum medical improvement with a 3%

permanent physical impairment to the left foot. (JX #1, p. 8-9).

In addition to photographs of the claimant’s work area, included in the record is a video

disc recording of approximately ten seconds duration depicting the claimant leaving work on

Friday, July 13, 2012, through a turnstile. 

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

photographs, and video disc, application of the appropriate statutory provisions and applicable

case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 13, 2012, the employment relationship existed during which time the
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claimant

earned wages sufficient to entitle her to weekly compensation benefits of $236.00/$177.00, for

temporary total/permanent partial disability.

3. The claimant has failed to sustain her burden of proof by a preponderance of  the 

evidence that she suffered an injury arising out of and in the course of her employment. 

CONCLUSIONS

The claimant asserts that she sustained an injury to her left foot while within the course

and scope of her employment which required medical treatment and rendered her temporarily

totally disabled for a period of time.  The claimant also asserts entitlement to the anatomical

impairment growing out of the accident.  The claimant seeks the afore corresponding medical

and indemnity benefits as well as controverted attorney fees.  Respondents deny that the claimant

sustained an injury within the course and scope of her employment.  Respondents controvert the

compensability of this claim in its entirety. 

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions. 

Compensability

Ark. Code Ann. §11-9-102 (4) (A) (i) (Repl. 2002), provides the definition of a

compensable 

injury as a result of a specific incident:

An accidental injury causing internal or external physical harm to
the body  . . . arising out of and in the course of employment and
which requires medical services or results in disability or death. 
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And injury is “accidental” only if it is caused by a specific incident
and is identifiable by time and place of occurrence[.]

     
In order to prove a compensable injury as a result of a specific incident which is identifiable by

time and place of occurrence, the claimant must establish by a preponderance of the evidence; 1)

an injury arising out of and in the course of employment; 2) that the injury caused internal or

external harm to the body which required medical services or resulted in disability or death; 3)

medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (16),

establishing the injury; and 4) that the injury was caused by a specific indent and identifiable by

time and place of occurrence.  Ark. Code Ann. §11-9-102 (4) (A) (i) (Repl. 2002).  Should the

claimant fail to establish by a preponderance of the evidence any of the requirements for

establishing the compensability of the claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

In the present claim, the claimant asserts having sustained an injury to her left foot on

July 13, 2012, as a result of a specific incident – slipping on a wet tile and the side of her left foot

hitting the corner of the dishwasher.  On the date that the claimant asserts she sustained the

accidental injury, it was not witnessed by her co-worker, Mr. Carter, who was in the kitchen at

the time.  Further, the claimant did not convey the occurrence of the accidental injury to either

Mr. Carter, or her supervisor, Ms. Whitaker, on July 13, 2012, before leaving work.  The

claimant was observed by another employee before leaving work on July 13, 2012, Ms. Gibson,

who did not observe evidence of the claimant limping or complaint of an injury to her foot. 

Likewise, the video surveillance of the claimant exiting the building at the end of her work-shift

on July 13, 2012, did not disclose evidence of restrictions/limitation on the claimant’s mobility.
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On Saturday, July 14, 2012, the claimant participated in a yard sale at her residence.  The

claimant contacted her co-worker, Mr. Carter, via telephone and relayed that she had tripped and

hurt her left foot during the yard sale.  It was during the afore conversation that the claimant first

made mention of a work-accident on July 13, 2012, involving the same extremity and attributing

the yard sale tripping incident as a further injury of it.  Until the telephone call to Mr. Carter on

Saturday, July 14, 2012, he had no knowledge of the asserted work incident of the claimant. 

Further, contrary to the assertion of the claimant that her supervisor, Ms. Whitaker, had left work

by the time she finished her shift, there is credible testimony of Ms. Gibson that the claimant’s

work day concluded before 3:30 p.m. on July 13, 2012, possibly as early as 2:30 p.m.  

The claimant has failed to sustain her burden of proof by a preponderance of the credible

evidence that she sustained an injury to her left foot on July 13, 2012, arising out of and in the

course of her employment.  This claim is respectfully denied and dismissed. 

IT IS SO ORDERED.

_____________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE     


