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STATEMENT OF THE CASE

On November 15, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on May 16, 2012, and a pre-hearing order was filed on May

17, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-

employer-carrier existed between the parties.
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3. The claimant is entitled to a weekly compensation rate of

$496 for temporary total disability and $372 for permanent partial

disability.

4. This claim is controverted in its entirety.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s right shoulder injury on

or about June 18, 2010.

2. Related medical.

Claimant’s contentions are:

“The claimant contends that on a (sic)
particular date in mid June of 2010, he was
performing his assigned job duties that
involved lifting and manipulating 50-pound
metal coils.  His left hand slipped, which put
the weight of the coil on his right arm and
shoulder.  In this incident, he sustained an
injury to his right shoulder and/or arm.  He
further contends that he is entitled to
medical services for this injury and the
statutory attorney’s fee on all indemnity
benefits subsequently awarded.”

Respondents’ contentions are:

“Respondents deny that Claimant sustained a
compensable injury to his right shoulder.”

The claimant, in this matter, is a sixty-six-year-old man who

was employed by the respondent as a brazier.  The claimant has

worked for the respondent for about twenty-four years.  The central

issue in this case is whether the claimant suffered a compensable

right shoulder injury on or about June 18, 2010.

At the hearing in this matter, the claimant gave the following

testimony regarding his job duties as a brazier:
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“Q. Would you describe this job to the Judge
please?

A. You take an E coil and set it up on a
rake, plug it with copper tubing and braze
that tubing to the copper and the E coil
itself.  Once you finish brazing it, you pick
it up and set it into a test tank, hook it up
to a nitrogen test and pressure test it.

Q. And then what would you do?

A. Then you remove it from the tank, set it
on the table, and prepare it for installation
in the unit.

Q. Did it leave your control once you set it
on that table for installation?

A. Yes.”

The claimant also gave testimony regarding the events

surrounding his alleged right shoulder injury as follows:

“Q. Did something unusual happen in July of
2010?

A. Yes, it did.

Q. Would you describe this to the Judge
please?

A. I just finished brazing a large coil.  I
estimate the weight about forty-eight, fifty
pounds.  I don’t know the actual weight.  Just
finished brazing it and was getting ready to
set into the test tank and the way that you
pick it up, you have like a handle grip on one
end and the other end is just a flat piece of
sheet metal.  When I picked it up and turned
it around and lifted it to set into the tank,
this end, just holding it with my fingers had
oil on it and I wasn’t aware of it, and swung
it up, like that, my hand slipped out and it
fell back down.  I lifted it up to keep it
from hitting the floor and that’s when I had a
sensation in my shoulder that didn’t feel
right.
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Q. Would you describe the sensation as best
you can in your shoulder?

A. Well, when I dropped the coil and picked
it up like this, my shoulder popped.

Q. Did you have any pain?

A. No, I didn’t notice any pain.”

The claimant testified that he reported his injury to his

supervisor, Mr. Stephen Lee, on the Monday after his alleged injury

occurred.  The claimant did so because he testified that Mr. Lee

was not at work on the day of his alleged injury; however, the

claimant is a very poor historian and was not sure about the actual

date he alleges his injury to have occurred.  The claimant gave the

following testimony about his reporting of his alleged right

shoulder injury to his supervisor, Mr. Lee:

 “Q. What happened when you reported this
incident to your supervisor?

A. He ask me what happened.  I told him what
occurred and he made out an incident report. 

Q. Did you see the incident report?

A. I saw it after he finished it.  He ask
me, is this accurate, and I said yes it is.

Q. Did you sign it?

A. No.

Q. Did he give you a copy of it?

A. No, I think that’s internal records for
the company.

Q. Did you continue working?

A. Yes, I did.

Q. You continued performing your regular
duties?
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A. I did.”

The claimant testified that he did not experience any pain or

discomfort from his alleged injury until about a week after he

reported his injury to his supervisor.  The claimant testified that

he told his supervisor that he was having shoulder problems and, at

that time, an appointment was set up with Dr. Lloyd, the

respondent’s company doctor.  

The respondents called the claimant’s supervisor, Mr. Stephen

Lee, as a witness.  Mr. Lee testified that the claimant never

reported a work related right shoulder injury to him in June or

July 2010.  He also testified that he never filled out any incident

report related to the claimant which is directly contrary to the

claimant’s own testimony.  Mr. Lee further testified that employees

of the respondent are able to go and visit Dr. Lloyd for non work

related conditions as well as work related conditions.

The claimant was seen on August 2, 2010, by Dr. Lloyd.  One of

the medical record from that visit is found at Respondents’ Exhibit

No. 1, Page 29.  At the top of that document there is an area to

place information stated by the claimant and an area for the

history of the claimant.  Dr. Lloyd filled in that area with a hand

written note that is admittedly difficult to read; however, I

believe it states as follows; says have to lift e-coils into test

tank-denies specific acute injury, but just gradual onset while

doing job. No hx of shoulder problems with lifting or certain

movements. Works as brazier.
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At that time, the claimant indicated that the problems began

about two weeks prior to his visit with Dr. Lloyd. Dr. Lloyd placed

the claimant on restrictions including no lifting over twenty

pounds and no work overhead.  These restrictions were placed on the

claimant from August 2, 2010, until a recheck date which was given

by Dr. Lloyd of August 16, 2010.  

On August 16, 2010, the claimant again reported to Dr. Lloyd

regarding his right shoulder pain.  The claimant indicated that he

might have a little improvement but still indicated pain with

certain movements.  The claimant was to remain on restrictions with

no lifting over twenty pounds and no above the head work at all.

The claimant was scheduled for a recheck on August 30, 2010.

On August 30, 2010, the claimant was again seen by Dr. Lloyd

for his right shoulder pain.  The medical note indicates that the

claimant has been on Naproxyn for a period of a month with only

slight improvement and the claimant is still experiencing pain and

decreased range of motion.  The note also states, “Pt. feels

problem is related to work - wants to file W.C.C.”

Medical records admitted into evidence show that the claimant

was not again seen by a doctor for his complaints of right shoulder

pain until April 19, 2012, nearly two years from his last visit

with Dr. Lloyd.  At the hearing in this matter, the claimant

testified that he stopped seeing Dr. Lloyd because Dr. Lloyd would

no longer see him.  He also explained why there was nearly a two-

year gap between his seeing Dr. Lloyd and seeking additional

treatment for his right shoulder as follows:
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“Q. Alright, did you not go back to see him
because he wouldn’t see you for your shoulder?

A. That’s correct.

Q. Why didn’t you go to some other doctor?

A. At the time I couldn’t afford it.  I
didn’t think that it was right that I had to
go pay for a doctor to see me for my shoulder.

Q. Okay, what did you do?  What course of
action did you take?

A. Well, I filed a Workman’s Comp claim.  It
took me about a month or so to figure that
out.  Took about three months before I heard
back from them that they said my claim had
been denied and I needed to hire an attorney
and I got frustrated with it all and just
said, to heck with it.”

However, medical records introduced by the respondents beginning at

Respondents’ Exhibit No. 1, Page 36, offers proof that the claimant

had been seen by a doctor on at least two occasions, once on

September 27, 2010, and then on March 25, 2011.  Both of these

visits were with Dr. Joshua Clark at the South Point Family

Practice in Fort Smith, Arkansas.  Both of these medical records

are also absent of any complaints by the claimant regarding his

right shoulder or right shoulder difficulties.  In fact, the

September 27, 2010, medical record under the heading Review of

Symptoms Musculoskeletal states, “Negative for bone/joint symptoms

and muscle weakness.”  The medical record from the claimant’s March

25, 2011, visit with Dr. Clark under the heading of Physical Exam

Musculoskeletal states, “Normal musculature, no joint deformities

or abnormalities, normal range of motion for all four extremities

for age.”
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On April 19, 2012, the claimant was seen at the River Valley

Musculoskeletal Center by Dr. Steven Smith.  At that time, the

claimant did complain of right shoulder pain and, in the history

and present illness section, reflects a history of a work related

in June 2010 while working for the respondent.  That history of

present illness follows:

“Mr. Spicer is a sixty-five-year-old male seen
today for evaluation of his right shoulder.
He reports in June 2010 he was working at
Rheem.  He was lifting a motor which weighed
approximately 50 pounds.  He was holding it
both left and right hand.  The left hand
slipped off due to some oil.  All the weight
was on the right hand.  He felt a twinge in
his shoulder.  Since then he has had pain in
the shoulder.  He was seen initially by Dr.
Lloyd.  He was placed on some anti-
inflammatories.  However, there was some
concern for possible precipitation of an
myocardial infarction and this was stopped.
The patient is continuing to complain of pain
in the shoulder since that time.”

On June 8, 2012, the claimant underwent an MRI of his right

shoulder at the direction of Dr. Smith.  Following are the

impressions from that diagnostic testing:

“1. Complete tear of the subscapularis tendon
with retraction and atrophy.  Tendinopathy
noted in the supraspinatus tendon with a
possible small partial tear, but probably not
full thickness and no retraction.

2. Prominent hypertrophic change of the AC
joint with AC joint effusion noted.”

The claimant eventually underwent surgical intervention for

his torn rotator cuff on August 17, 2012.  That surgery was

performed by Dr. Smith at Mercy Hospital in Fort Smith, Arkansas.

At that time, Dr. Smith performed a “right shoulder arthroscopy,
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arthroscopic rotator cuff repair, arthroscopic distal clavicle

excision and an arthroscopic acromioplasty with bursectomy.”

The claimant testified at the hearing that Patricia Felt, a

co-worker, was a witness to his alleged injury.  The deposition of

Ms. Belt was taken on November 28, 2012, and has been made part of

the record in this matter.  The following is a portion of Ms.

Belt’s deposition testimony about her observations of the claimant

at the time of the alleged work injury:

“Q.  The coil that he was lifting to put into
the tank, how much did it weigh?

A.  I think he was putting a four-row. So that
would have been around 50 pounds.

Q.  Do you actually recall that he was putting
a 50-pound coil in the tank, as opposed to --

A.  It was the big coils.

Q.  All right.

A.  I have to recall it because I have to lift
them too.

Q.  And he is lifting this coil to put it into
the tank, and then what happened?  He just set
it down?

A.  Yeah.

Q.  Did he say anything to you?

A.  He just--

Q.  Other than you told me about grabbing his
arm.

A.  He said it was hurt.

Q.  He said it was hurt?

A.  Yes.”
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Ms. Belt’s testimony is in direct conflict with the claimant’s

testimony.  In that the claimant stated that he had no pain in his

shoulder for at least a week after he heard the pop in his

shoulder.  Ms. Belt describes the claimant saying to her it “hurt”

in the moment of the alleged accident.  I give her testimony little

credibility.

Here the claimant is able to prove objective medical findings

of right shoulder difficulties though the MRI which showed a

rotator cuff tear and through the operative report that describes

how the claimant’s rotator cuff was repaired.  However, the

claimant cannot prove a causal connection between the alleged pop

on or about the June 18, 2010, and those objective medical

findings.  The claimant himself testified that he did not

experience pain for at least a week after the pop.  The claimant

testified that he reported the incident to his supervisor and

filled out an incident report. However, that supervisor credibly

testified that no work related injury was reported to him and there

is no report in evidence regarding an incident reported by the

claimant.  The claimant’s testimony is also different than that of

the medical reports of Dr. Lloyd which state no acute specific

injury.  Instead, it seems that the claimant had reported a gradual

onset of symptoms in his right shoulder.

The claimant also testified that there was a gap in his

medical treatment for his right shoulder because of his inability

to afford medical treatment.  However, the claimant saw Dr. Joshua

Clark on at least two occasions.  Once in 2010 and once in 2011 and
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in fact made no reports about complaints in his right shoulder.

Those medical reports seemed to indicate that the claimant had no

difficulty in his right shoulder.  Finally, the testimony of Ms.

Belt, as she describes the claimant indicating to her it hurt at

the time of the accident, is clearly different than the claimant’s

testimony at the hearing.  Inasmuch, I find that the claimant has

failed to prove that he suffered a compensable injury on June 18,

2010, regarding his right shoulder. 

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on May 16, 2012, and contained in a

pre-hearing order filed May 17, 2012, are hereby accepted as fact.

2. The claimant has failed to prove by a preponderance of the

evidence that he suffered a compensable injury to his right

shoulder on June 18, 2010.
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


