
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. G207515 (08/17/2012) & G303775 (04/04/2012)

MAURICE SPENCER, EMPLOYEE              CLAIMANT

ARK. STATE HOSPITAL, SELF-INSURED EMPLOYER                           RESPONDENT

PUBLIC EMPLOYEE CLAMS DIVISION, TPA                                            RESPONDENT

OPINION FILED NOVEMBER 27, 2013

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on September 12,
2013, at Little Rock, Pulaski County, Arkansas.

Claimant appeared pro se.

Respondent represented by the HONORABLE ROBERT H. MONTGOMERY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above referenced claims to determine the claimant’s

entitlement to workers’ compensation benefits.  On July 29, 2013, a pre-hearing conference was

conducted in these claims, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Maurice Lee Spencer and Cindy Wright, coupled with medical reports

and other documents comprise the record in this claim.

DISCUSSION

Maurice Lee Spencer, the claimant, with a date of birth of July 20, 1976, is a high school 

graduate who is currently enrolled as a sophomore at Arkansas Baptist College in Little Rock. 
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The claimant commenced his employment with respondent in February 2011, as a Unit Safety

Officer (USO), a position he held the entirety of his employment with respondent.  In describing

his duties in the afore position, the testimony of the claimant reflects:

     Safety for the patients, responding to administrative staff when
other units are needing assistance, and the safety of employees, as
well, and contraband checks. (T. 10).

The claimant worked a 12-hour shift, from 7:00 a..m. to 7:00 p.m.   The claimant denied

experiencing any physical problems or limitations prior to April 2012.

The claimant maintains that he sustained an injury to his back, shoulder and leg on April

4, 2012, arising out of and in the course of his employment.  Specifically, the testimony of the

claimant reflects regarding the April 4, 2012, accident:

     A fight had broken out on my unit, and I got in between the two
patients, to try to keep them from fighting.  And as I proceeded to
grab one of the other patients, my back popped.  You know, I
didn’t pay too much attention, you know, to it.  And then, we
called for assistance, and after we got everything under control, one
of the other staff members noticed I was limping, and he was like,
“Man, what are you limping for?” I was like, “I don’t - - I’m not
limping.”  And so, my supervisor had me to write out an injury
report; and so, they sent me to the Center. (T. 11-12).

The claimant elaborated on the “pop” , explaining that he felt it in the lower part of his back

about the area of his belt line. 

The claimant could not recall the last name of his supervisor, however noted that he did

complete the accident report as directed and that he was referred to Concentra in North Little

Rock for medical treatment.  Regarding the medical treatment received in connection with the

injury from the April 4, 2012, accident, the claimant testified:

     They just treated me as having back pain, and they gave me
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medication, then, they gave me physical therapy. 

     And at the time, they didn’t do no x-rays or nothing like that. 
(T. 12-13).

The claimant testified that the medication provided at Concentra consisted of a muscle relaxant

and Hydro.  The claimant testified that he was not taken of work in connection with the April 4,

2012, accident.  The testimony of the claimant reflects that he saw the doctor on the day of the

April 4, 2012, incident, and returned to work.  The claimant added, regarding the afore:

     Yeah, they were supposed to have been putting me on light
duty, and I turned the documentation in to my supervisor, and I
pointed out that, you know, they wanted me on light duty.  They
never did put me on light duty. (T. 13).

Regarding the prescribed physical therapy, the claimant testified:

     It was - - I think it was, I was going - - at first, I was going three
times a week.  And then, it went to once a week.  I think I did like a
month before they decided they couldn’t do nothing else for me. 
They transferred me to Dr. Steven Cathey. (T. 13-14).

The testimony of the claimant reflects that instead of light duty, he was returned to his regular job

duties.   The claimant testified that while attending physical therapy, which was during the day,

he had to take off work.  The claimant maintains that he was referred to Dr. Cathey by the

personnel at physical therapy.

The claimant’s testimony reflects that he first saw Dr. Cathey in July 2012, adding:

     Because they had ordered an MRI, and I had to go get the MRI,
and then, take it to him.  

     The first time, he just ordered for me to go to - - I think it was
St. Vincent’s - - to get an MRI done, and he prescribed me pain
medicine, as well. (T. 14-15).

The claimant described his symptoms/complaints attributable to the April 4, 2012, accident, that
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the experienced while treating with Dr. Cathey:

     When I started seeing him, I started losing strength in my left
arm, and had pain down both of my legs.  And the people at
physical therapy - - that’s the reason why they referred me to him,
because they couldn’t figure out why I was steadily having these
pains. (T. 15). 

As to any complaints to do with his head or other body parts for the April 4, 2012, accident, the

claimant testified:

     When I got injured the first time, you know, I didn’t - - it didn’t
start hurting right off; and so, I didn’t say nothing about it.  Then, I
started losing strength and stuff in my arms, and I was telling the
physical therapy people and talking about it, and that’s when they
referred me to Dr. Steven Cathey.  So, Dr. Steven Cathey did an
MRI on my lower back and my neck.  And then he got the results
back, he was like, I was - - there is nothing he can do about my
back.  He said, which, I did have a bulging disc in my back.  That’s
something I will have to deal with for the rest of my life.  He said
that he couldn’t do nothing about it.  But, he said, the problem was
- - ( T. 16).

The claimant testified that he saw Dr. Cathey “about three or four times”.   The claimant denies

having any other accidents or injuries between April 4, 2012, and August 1, 2012.  The claimant

explained that he was away from work for two (2) hours each time he went to physical therapy,

for which he was not reimbursed or paid.

The claimant testified that he suffered another work-related incident on August 17, 2012,

which resulted in injury and the need for medical treatment.  The testimony of the claimant

reflects that he was working his regular job duties at the time of the August 17, 2012, incident.  

The claimant noted that the restrictions on his work activities imposed by the treating physician

following the April 4, 2012, accident included:

     It said no bending, no pulling, no sitting.  It gave me a limit on
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when I can sit and when I can stand, and how long I stand.  I don’t
remember all of the restrictions. (T. 19).

The claimant asserts that respondent never provided him with light duty following the April 4,

2012, accident/incident.  The claimant maintains that his regular job duties as an USO entailed a

lot of bending.  The claimant added, regarding the physical activities he routinely performed in

his regular job:

     Yes, sir.  Bending, a lot of walking, during fights and stuff like
that, a lot of hands-on with the patients. (T. 19).

Regarding the August 17, 2012, incident, the testimony of the claimant reflects:

     Up to that day, I was supposed to have been on light duty.  They
put me on one-on-one with a patient that just came in, like, the day
before.  It was probably, like, on the 16th, I think it was.  And he
was going towards the front door, you know, of the main entrance
of the unit.

     And there was some people coming in; and so, he was trying to
run out, and so, I ran and got in front of him.  And when I got in
front of him, he was like, “Get out of my way, get out of my way.” 
And I was like, “No, you can’t go.  I need you to go back this
way.”  And so, he got mad.  He grabbed me around my neck, and
he started squeezing my neck, and pulling me to him, and he was
trying to knee me in my face, but I was able to block his knee. 
Then, when I finally got his hands out from around my neck, and
kind of pushed him off of me, they took him out. (T. 19-20).

The claimant’s testimony reflects that the August 17, 2012, incident occurred between 12:00 and

3:00 p.m.   The claimant testified that the afore incident was reported to his supervisor, an

incident report was completed, and he was directed back to Concentra for medical treatment. 

Regarding his complaints from the August 17, 2012, incident, the claimant offered:

     My neck started hurting worse then what it was at first.

     And then, I was still having pain in my back. 
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     No, sir, just seems that the problem with my lower back is
getting worse and worse. (T. 21).

The testimony of the claimant reflects that in addition to being sent to Concentra in

connection with the injuries/complaints growing out of the August 17, 2012, incident he was also

continuing to see Dr. Cathey in connection with his complaints from the April 4, 2012, incident. 

The claimant testified that the treatment provided to him at Concentra relative to the August 17,

2012, incident consisted of x-rays for his neck.  The claimant continued, regarding the afore:

     And I let them know that I was seeing -  - that I was still seeing
Dr. Steven Cathey.  And after they did the X-rays on my neck,
then, the doctor, he began to explain to me that discs 6 and 7 was
messed up as well. 

     And so, he told me to take the X-rays to Dr. Steven Cathey, and
let him look them over.  And so, I did that, and he was just like, “I
already know what the problem is.”  And he just laid the X-rays
down. (T. 22).

Thereafter, the claimant testified that he continued with his regular treatment with Dr. Cathey. 

The claimant noted that following his August 17, 2012, visit to Concentra he was not given a

return appointment to that facility, but rather directed to continue his treatment with Dr. Cathey.  

The claimant testified that he was not taken off work by any of the physicians as a result

of the August 17, 2012, incident.   The claimant continued to work following both work-related

incidents.  The claimant testified that as far as he knows, the medical bills associated with the

treatment he received in connection with his injuries were paid by respondent. 

The claimant stopped working at respondent on September 17, 2012.  The claimant filed

a FMLA request on July 26, 2012, before the August 17, 2012, incident.  The claimant noted that

the FMLA request was not approved.  Regarding the afore, the claimant added:
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     Yes, sir, because he was supposed to have did the surgery,
which I did have on December 19th .  We were scheduled for
surgery in September - - September the 9th, I believe it was. (T. 24).

The claimant explained that the July 2012, FMLA request was response to the scheduled

September 2012, surgery, so that he would not lose his job.  With respect to the scheduled

surgery, the claimant continued:

     Yes, sir.  It was scheduled for September.  Then, the day before
the surgery, that’s when the people from workman’s comp say that
they wasn’t going to pay for it - - wasn’t going to approve it.  And
so, he [Dr. Cathey] rescheduled the surgery until December the
19th.  (T. 24).

The testimony of the claimant reflects that even before the August 17, 2012, incident,

surgery had been scheduled with Dr. Cathey.  There is a report in the record of Dr. Cathey which

reflects that the claimant’s surgery was scheduled for August 10, 2012. (RX #1, p. 35).   

The claimant continued to work for respondent until he resigned, effective September 21,

2012.  In explaining the basis for his resignation, the claimant’s testimony reflects:

     I can’t remember the lady’s name that is actually over the
Human Services Department at Arkansas State Hospital, she - - we
all came into the room, and she was like, “Maurice, I’m trying to
determine what I need to do with you, because you’re becoming a
liability to the company.”  She said, “We don’t have no light duty. 
So, I’m trying to figure out what I need to do with you.”  So, when
I started school, I got approved to go - - just to work on the
weekends, sixteen-hour shifts for the weekend.  When it came
down to me working, they took that from me.  And they wanted me
to quit school, and come work Monday through Friday, after they
found out about all this. (T. 25-26).

The claimant offered that he was approved for school about a month before classes started. 

Regarding the afore, the testimony of the claimant reflects that respondent was working with

him, allowing him to go to school and work on the weekend, sixteen-hour shifts, which would
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accommodate him going to school Monday through Friday.  The claimant continued:

     And so, once that got approved - - once my supervisor got that
approved, the lady over in HR, she, some kind of way, took it from
me, saying that I couldn’t work sixteen hours, because that would
just leave me at thirty-two hours, and since I was a full-time
employee, I had to work forty hours.

     I resigned for the fact I wanted to continue my education.  And
with the medical problems that I was having at that particular time,
they wasn’t willing to work with me on my school and the
weekends. 
(T. 26-27).

The testimony of the claimant reflects that he attributed the medical problems that he was

having at the time to both work-related incidents/accidents.  Regarding his specific medical

problems, the claimant testified:

     I was - - you know, I was still in a lot of pain, yet trying to
perform my duties. 

     In my back and arms and legs.(T. 27). 

The claimant underwent surgery under the care of Dr. Cathey on December 19, 2012.  In

describing the procedure performed by Dr. Cathey, the claimant testified:

     Yes, sir.  He took the disc out, and put two screws in my neck
and a plate. (T. 28).

The testimony of the claimant reflects that he has not worked any place since resigning

from the employment of respondent on September 21, 2012.  The claimant testified that he was

released from the care of Dr. Cathey noting that he had last seen him in January/February 2013. 

The claimant maintains that he was informed by Dr. Cathey that he had no further medical

treatment to offer him.  The testimony of the claimant reflects that at the time of his December

19, 2012, surgery, Dr. Cathey informed him that it would take six to eight weeks to recuperate
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from same.  The claimant noted that the cost of the December 19, 2012, surgery remains unpaid. 

The claimant maintains that respondent last paid for his medical treatment on September 7, 2012. 

At the time of the hearing the claimant was not working but attending school full time. 

Regarding his gross earnings during his employment with respondent, the claimant testified:

     It was a thousand, (1,000), and a little bit.  Before taxes, it was a
little bit over a thousand, (1,000), that they paid us.  They would,
like, give us an additional two hundred and fifty dollars, ($250.00),
for - - I forgot the name of it, I can’t recall the words I’m looking
for. 

     But it’s an additional two hundred and fifty dollars, ($250.00)
added to our paycheck for housing duties - - for housing duties. 
(T. 30).

During cross-examination, the claimant confirmed that he testified at the time of his

deposition that he had obtained certification as a diesel mechanic; and that he worked at CalArk

as a diesel mechanic before working for respondent.  The testimony of the claimant reflects that

in the past he has done some construction work, as a laborer.  The claimant also performed some

security work in the past.  While the claimant acknowledged that he was on the Pine Bluff

highschool football team, he maintains that he did not play.

Regarding the April 4, 2012, incident, the claimant testified that it was probably in the

morning when it occurred, explaining:

     Before twelve o’clock, because they haven’t ate yet.  They
hadn’t eaten yet.  (T. 32). 

As far as the specific time of day when the April 4, 2012, incident occurred, the claimant offered:

     I know it was in the morning time.  I can’t say if it was a
Monday or a Tuesday or a Wednesday.  I can’t say that.

     I just don’t remember when it happened. (T. 33).
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The claimant had the use of a cane at the time of the hearing, however, he acknowledged that

when he provided his deposition on August 7, 2013, he did not have it.  The claimant conceded

that he got the cane from a friend.  Regarding the cane, the claimant offered:

     Yes, sir.  It helps keep the pressure off the lower part of my
back. (T. 33-34).

The testimony of the claimant reflects that he turned in the medical treatment he received

as a result of the April 4, 2012, incident as a workers’ compensation claim, explaining

     I turned it in with the other paperwork.  They tell you to fill out
the injury report, that’s what I filled out.

     And then, they sent me to Concentra. (T. 34).

The claimant confirmed that respondent accepted the April 4, 2012, incident as compensable and

paid the medical bills of Concentra and the physical therapy, as well as the prescription

medication.

The claimant maintains that he relayed his complaints/symptoms attributable to the April

4, 2012, incident to the treating physicians at Concentra.  The claimant confirmed that he relayed

complaints of pain in his back and left leg to the medical providers at the time of the initial visit

of April 4, 2012.  In addition to relaying complaints of pain in his low back and down his legs, to

the doctors at Concentra, the claimant added:

     Yes, sir.  And then, I started telling about losing the strength in
my hands and the tingling and stuff, too. (T. 36).

The claimant denied having any other accidents or injuries between April 4, 2012, and

August 1, 2012.  The claimant confirmed an incident in April 2012, after spending a night at the

apartment of his finance, Ms. Love.  In describing the afore, the claimant testified:
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     I got home - - I don’t know what day it was, but the day before -
- you know, we take the patients to the recreation center to play
some pool, basketball, and stuff like that.  And so, this particular
day, I took the patient to play basketball and everything was fine. 
Then, the next day, when I went to get up out of the bed, I couldn’t
move my legs.  I just, you know, tried to stand up and just hit the
floor.  And I just stayed there and called for my fiancee.  And
when, I was able to move my legs again, she took me to UAMS
Hospital. (T. 37).

The claimant offered that the incident occurred around April 15, 2012.  The afore incident was

discussed during the August 7, 2013, deposition of the claimant.  The claimant confirmed that he

responded that he had not done anything out of the ordinary the day before the incident.  The

claimant added, regarding the afore:

     Yes, sir.  But I thought you was talking about something like
lifting and stuff, something heavy or something that could cause
me to - - 

     Yeah.  I mean, I was under the impression you were asking
about did anything cause that injury or something like that. (T.38).

During his August 7, 2013, deposition, the claimant relayed that he was “feeling okay the day

before” the April 15, 2012, incident.  The claimant offered, regarding his inability to get out of

bed on the morning of April 15, 2012:

     Yeah.  What happened, I don’t know.  I just know I couldn’t
walk, period.  I couldn’t stand up.  I couldn’t walk.  So - - (T. 39). 

The claimant was questioned about his enrollment status as a full-time student at

Arkansas Baptist College, in August 2012:

     I was already - - I was just waiting to go to college, because the
semester before the semester was over with, I had already enrolled
for college.  And so, when it came time for us to go back to school,
that’s when I put in for the weekend, over the week, because it was
not only me, there was several other people that went back to
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school, and got approved before to work the weekends, and be able
to go to school Monday through Friday. 

     Well, you have to go to school full time for the federal student
to be able for they to pay for it.  You have to take at least twelve
hours of college credit.  If not, you have to pay for it yourself. (T.
39). 

The claimant confirmed that in order to be eligible for the financial aid to go to college he had to

be enrolled as a full-time student, which he maintains was the case in August 2012.

The claimant confirmed that Dr. Cathey first scheduled surgery for his neck on August

10, 2012.  The claimant acknowledged that he signed the request for FMLA on July 26, 2012. 

The claimant testified that he discussed with Ms. Wright needing some time off from work for

some health problems, adding:

     Yes, it was for when I was still having some pain. (T. 41).

The claimant acknowledged that he was already scheduled for cervical surgery by Dr. Cathey at

the time of the August 17, 2012, work-related incident where he was hit in the mouth. 

Regarding the September 21, 2012, resignation letter of his employment with respondent,

the claimant acknowledged writing the following:

I, Maurice Spencer, resign from my job, due to school and my
medical condition, as of September 21st, 2012. (RX #2, p. 2).

The claimant elaborated on the reference to “school” in the resignation letter:

     That was due to - - I got approved to work the weekends, twelve
to sixteen-hours shifts on the weekends, and they didn’t want me to
go to school.  They wanted me to stop going to school and come to
work light duty in the office, but prior to that, they told me they
didn’t have nothing light duty.  That’s why I kept on - - that’s why
they never did give me light duty from the start.  Even when the
doctors ordered that I have light duty, they never put me on light
duty period. (T. 42).
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The claimant maintains that from April 4, 2012, until shortly before this resignation of

September 21, 2012, respondent had not furnished him light duty work or tried to accommodate

his injury. 

The claimant testified that he does not know the last day that he actually worked at

respondent.  The claimant concedes that the afore may have been September 2, 2012.  As to

when he last worked in connection with the September 21, 2012, resignation letter, the claimant

testified:

     I don’t know when the last day I worked was, but I do
remember the letter - - writing the letter.  I don’t know. (T. 43).

The claimant acknowledged that in September 2012, he was a full-time student.  The

claimant added, regarding his student status:

     I was going to school at night time, but I was going to school.
(T. 43).

The claimant addressed the absence of the  mention of neck complaints in this medical

record prior September 10, 2012:

     No, I can’t explain that, but I had been complaining about my
arm, it going numb and hurting, an they were more focused on the
lower part of my back.  But when I got to Dr. Steven Cathey, when
he did his MRI, and he see that it wasn’t causing the problem in my
lower back, he ordered another MRI of my neck, that causes the
problems in my arms.  Usually, when you have trauma to the head,
it usually goes through the arms - - nerves and stuff.  And the lower
part of the back is dealing with the legs. (T. 44). 

In response to whether he experienced any trauma to his head in the April 4, 2012, work-related

incident, the claimant testified:

     Not at that particular time, but when my arm and stuff started - -
I started having problems with my arm, I let them know that. (T.
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44).

The claimant acknowledged that he is responsible for paying child support for a child. 

The claimant testified that he had not paid any child support since his September 21, 2012,

resignation from the employment of respondent.  The claimant offered, regarding the afore:

     Yes, sir, my last check.  I was current until that, yes, sir. (T. 45).

At the time of the hearing, the claimant was a full-time college student.

The testimony of the claimant reflects that he underwent cervical surgery under the care

of Dr. Cathey on December 19, 2012.  Regarding the impact of the surgery on his symptoms, the

claimant testified:

     It - - the problem I’m having with my neck now, is, when I eat
and drink, it’s like, it’s stuck in my throat, right here.

     And I can still taste the food, and I can still taste the liquid, that
I ate and drank.  And when I was explaining to Dr. Steve Cathey,
he was like, there’s nothing else he could do.  You can’t go back
and have surgery on it again. (T. 47-48).

As far as his pre-surgery symptoms of weakness and pain in his upper extremities, the claimant 

offered:

     I still have it, but not as much as I was having it at first. (T. 48).

The claimant asserts that his low back complaints are getting worse.   The testimony of the

claimant reflects that he is taking prescription medicine for his low back, which is being

prescribed by Ms. Hill at the East St. Vincent Clinic.

While he is uncertain when he last worked for respondent in relation to his September 21,

2012, resignation letter, the claimant testified:

     No, sir.  It wasn’t that long, I mean, I was still going to work.  I
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don’t remember the exact last day I worked. (T. 49).

The claimant denies that he received any write-ups from his supervisor about him missing time

for work.  The claimant maintains that as far as he is concerned he was in good standing with

regard to his work performance.  

Ms. Cindy Wright testified that she has been employed by respondent since May 2012. 

Regarding her job duties and responsibilities, the testimony of Ms. Wright reflects:

     I am - - my government state titles job is an HR Analyst, but
I’m the Assistant Personnel Director at the Arkansas State
Hospital. (T. 51).

Ms. Wright testified that she had an opportunity to review the personnel records of the claimant

prior to the hearing.  Regarding the claimant’s April 4, 2012, workers’ compensation claim, Ms.

Wright’s testimony reflects:

     I could tell from the records, yes, there was a claim filed.

     The paperwork that was turned in to the Public Employee’s
Claims Department stated that he had an injury to his lower back
and his left leg. (T. 52).

Ms. Wright testified regarding the claimant FMLA request.  The testimony of Ms. Wright

reflects regarding the afore:

     I am the coordinator for Family Medical Leave, and Mr.
Spencer came into my office to ask about having leave, because he
indicated he needed to have surgery.  So, this is an initial form that
we have the employee fill out.  It gives us contact information with
a current address and telephone number, and tells us whether it’s
their own health condition or for a family member, and we use this
with a package that the employee takes for doctor certification
during the process, and has the doctor tell us what the condition is,
and how much time the employee should expect to be off work. 
And it’s kept.  The information that the doctor gives us, and the
doctor’s certification, that determines how much time the
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employee has off work, within the twelve-week allowable time
period for FMLA. (T. 53); (RX #2, p. 1).

Ms. Wright testified that the claimant was granted FMLA leave.  Regarding the afore, Ms.

Wright testified:

     The doctor said he would be off for six to eight weeks.  So, we
record that as six to eight weeks, we check with him.  Sometimes,
the ending dates, especially for surgery, are flexible, because he
doctor can’t always predict a hundred percent whether or not the
patient is going to be able to return to work at a specific time.  So,
we always work with them at the end of that time period.  A lot of
them will just bring a doctor’s note if they’re not released at that
original time he predicted.  So, we just monitor the leave, and work
with what the doctor indicates is necessary. (T. 53-54).

Ms. Wright testified that when the claimant presented the FMLA form, she had a discussion with

him in her office:

     Yes, he filled out the form in my office, I believe.

     And then, at that time, I gave him the doctor’s certification
papers, and the information that he was eligible to apply for FMLA
leave. 
(T. 54).

Ms. Wright deny that the claimant mentioned anything about hurting his neck on the job during

the FMLA meeting:

     No, not to my recollection.  He did not indicate anything
relating to work, just that he was scheduled for surgery on the 10th

of August. 
(T. 54).

As to whether is it customary to grant FMLA leave to employees who need time off due to a

work-related injury, Ms. Wright testified:

     They are eligible for both.  If the employee is missing - - if the
employee is going to miss three or four days of work, then, we are
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obligated to inform the of the opportunity to apply for FMLA
leave. 
(T. 55).

Ms. Wright reviewed the September 21, 2012, resignation letter of the claimant.  Ms.

Wright testified that in reviewing the records she was able to locate the last date that the claimant

worked for respondent.  Regarding the afore, Ms. Wright testified:

     Yes, we did.  The original FMLA leave was supposed to occur
for this surgery scheduled in August.  We did receive information
from Mr. Spencer that the surgery had been rescheduled, and we
believe that was going to be taking his FMLA leave for that second
surgery date, which, I believe, was around the 6th of September.  I
don’t remember the exact date.  We thought he was on FMLA
leave.  He was keyed in to the record-keeping system as on FMLA
leave from September 3rd through September 14th.

     And that’s the last time it was keyed in for him. (T. 55). 

As far as any records reflecting when the claimant last “actually worked” at respondent, Ms.

Wright testified:

     I would imagine.  Okay.  I don’t have that information with me. 
I’m not sure, even, what the date of September 3rd falls on.  If that
was a Monday, then, the last date he would have worked would
have been the preceding Friday. (T. 56).

Ms. Wright testified regarding the policy of respondent to accommodate work-related

injured employees regarding light-duty:

     There is a policy.  I cannot answer honestly.  I do not know the
policy.  I do not know exactly what happened in Mr. Spencer’s
case.  I was not involved with the coordination for workers’
compensation at the time.  I am now, and I can tell you what
happens now.  Very seldom is an employee taken off work right
away.  If they have an injury, they are sent back with restricted-
duty.  It’s our obligation to abide by the doctor’s restrictions and
provide light-duty for an employee who is on worker’s
compensation and we do do that. 
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(T. 56).

Finally, Ms. Wright testified regarding the benefits of an injured employee reporting all of his or

her injuries at the time the injury report is made to a supervisor:

     Yes, there is a good practice and it fits in with policy of the
Arkansas State Hospital, that all the supervisors know and all the
other workers know that if someone’s injured on the job, they need
to file an Incident Report and they need to fill out the papers for
workers’ compensation, even if they don’t intend to go seek
treatment at the time.  We explain that as a protection for them,
that the paperwork is filled out, and we send in the claim - - the
potential claim, that if something happens down the road that they
feel the need to seek medial treatment, if we reported it at the time
it happened, then, they’re covered for that eventuality.  So, we have
a good response if there is anything that happens, usually, the
supervisors make sure that the employees fill out a report of any
possible injury. (T. 57).

During cross-examination, Ms. Wright again testified that the claimant was approved for

FMLA leave.  The claimant reminded Ms. Wright that a telephone call was made while he was in

her office, and he was informed that he was not “qualified for workman’s comp”.  Ms. Wright’s

testimony reflects regarding the afore:

     I don’t believe that anyone in the HR Department would tell you
that you weren’t qualified for workers’ compensation.  We turn in
your paperwork to the Public Employee’s Claims Division.  They
are the ones that determine whether or not the claims are paid.  So,
I don’t believe anybody would have told you, you weren’t
qualified, based on anything that was in the HR Department. (T.
58).

Ms. Wright denies that the claimant informed her that the surgery has been rescheduled and that

she tore up the forms and threw them away, adding regarding the afore:

     No, sir.  I keep records of all my - - I keep all the records in
files.  I don’t ever tear up a form and throw it away. 
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     Now, I am not the Human Resources Director. (T. 58-59). 

As to whether she informed the claimant that there was no need to continue with the forms since

he was not having surgery at that time, Ms. Wright testified:

     If you are not actually having the medical procedure for which
your FMLA leave was approved, then, no, you can’t be on a leave. 
It can be rescheduled.  You can take the time when you do have the
medical procedure, but, if you’re not having the medical procedure,
you’re not on an approved FMLA leave. (T. 59).

Ms. Wright acknowledged taking over the position of Assistant Personnel Manager in

May 2012.  Ms. Wright testified that prior to her taking on the job responsibilities, the duties

were not tied to the job title.  Ms. Wright testified that Ms. Cynthia Lovelace was managing the

workers’ compensation prior thereto.  Ms. Lovelace is still employed at respondent.  

The FMLA Request Form has a space for the identity of the claimant’s supervisor, which

was removed from the form submitted in evidence.  Ms. Wright testified regarding the

information requested:

     Well, that would be his supervisor - - he gave us - - this is the
information Mr. Spencer gave us about who his supervisor was. 

     And the reason we ask for that information on the form is
because I notify the supervisor.

     So, when an FMLA leave has been approved, I notify the
supervisor, I notify the employee, and I notify payroll.  So, that’s
why I ask for the supervisor information; so, I make sure I know
who to notify. (T. 60-61).

Ms. Wright testified that she does not have any knowledge of whether the restrictions

imposed on the claimant’s work activities following the April 4, 2012, work-related incident

were complied with.   Regarding when the claimant last actually worked for respondent, Ms.
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Wright confirmed that the information she has centers on when the claimant’s FMLA was keyed

into the system.  As to any information regarding the claimant’s failure to report for work

between September 3, 2012, and his resignation date of September 21, 2012, or his “work

status”, Ms. Wright offered:

     There would be record of that.  The staffing office that keeps
our calling sheets for every day that someone doesn’t report to
work, but if the supervisor believed that the employee was on
FMLA leave, there wouldn’t be any further tracking of the
attendance, other than the time keyed in on the timesheet.  His
timesheet indicated that he was on FMLA leave. (T. 62-63).

Ms. Wright maintains that when the claimant’s surgery was rescheduled, “the certification and

the six to eight weeks of FMLA time was just moved to his rescheduled date”. (T. 63).  

The FMLA Request Form completed by the claimant reflects, “I have to have surgery on

my neck”.  The form does not indicate one way or the other if the surgery was the product of a

work-related injury.  Ms. Wright concedes that it is the policy of respondent that if an employee

is going to be off work for more that three days they have to take FMLA.  Ms. Wright testified

that she did review the incident report regarding the April 4, 2012, incident, which was accepted

as compensable.   

As to the duration of the payment of medical benefits by respondent in connection with

the claimant’s April 4, 2012, work-related incident, Ms. Wright testified:

     I think that all the medical expenses were paid up until either an
August or September date.  In the records, there is a letter from Mr.
Palmer at the Public Employee’s Claims Division informing Mr.
Spencer and a copy went to the Arkansas State Hospital that no
further claims were to be paid. (T. 65).

Ms. Wright offered that the denial of the claim by Mr. Palmer of the Public Employees Claims
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Division may have been what the claimant was referring to when he testified that he received

information that the claim was denied.

Regarding her knowledge of the claimant’s August 17, 2012, incident, Ms. Wright’s

testimony reflects:

     That was - - there were two recorded incident that the workers’
compensation paperwork was filled out and August 17th was the
second one.

     And that was also - - the paperwork was recorded in the office
and sent to the Public Employee’s Claims Division.

     As far as I know, yes.  Specifically, the first treatment at
Concentra and anything that resulted from that treatment. (T. 66).

With regards to any knowledge of an arrangement to allow the claimant to work sixteen

hours on the weekend and to attend school as a full-time student, and the reversal of the

arrangement, Ms. Wright testified:

     I don’t have any knowledge of that.  Such an arrangement
would be problematic.  I’m not really sure what the supervisor - -
how much approval further up the line the supervisor has of that. 
We do not like to have employees work that number of hours in the
course of two days, just for their own personal health reasons, and
the necessity to be alert and vigilant when they are at work, I don’t
know of employees - - I do not know of any employees right now
at the Arkansas State Hospital, that work that kind of schedule on a
regular basis.

     And it is also a policy at the hospital, that if we have an
employee on light-duty, they work office hours.  They work eight
hours Monday through Friday.  That’s what the light-duty hours
are. (T.66-67).

Regarding her responsibility of handling the workers’ compensation duties, Ms. Wright

explained:
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     Oh, no, I wasn’t - - no, I did not start workers’ compensation
management until, actually, it was the Spring of this year [2013],
yeah.

     Like I said, the duties do not follow with the title.  The person
who was managing workers’ compensation just is not managing
workers’ compensation anymore. (T. 67).

During further direct examination, the claimant confirmed that he only went to the

emergency room of UAMS on one occasion the day following the activities with the patients. 

The medical records reflect a visit by the claimant to the emergency room on May 10, 2012. 

Further, the claimant confirmed that the following day he had a visit to Concentra, which was

May 11, 2012.

The medical in the record reflects that the claimant was seen at Concentra Medical Center

in North Little Rock, on April 4, 2012, by Physician Assistant Aaron C. Kyer.  The clinic notes

of the afore visit reflect, in pertinent part:

CHIEF COMPLAINT:
Patient is a 35 year old male employee of AR State Hospital who
complains about his leg which was injured on 4/4/2012.

PATIENT STATEMENT:
Patient states: “I was keeping a patient from hitting another patient
when I hurt my left leg and your (sic) back.”

*          *          *

HISTORY OF PRESENT ILLNESS:
35 y/o male employee of the AR state hospital injured his back
earlier today when attempting to prevent a patient from hitting
another patient.  Esperienced (sic) acute onset of left lower back
pain with radiation into the left leg below the knee.  Denies
numbness or tingling.  No change in bowel or bladder habits.  Pain
has been unrelenting since initial injury.  Denies history of back
problems.
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*          *          *

PE:

*         *          *

NEUROLOGIC:
– DTRs: Equal reflexes.
– Sensory: Intact to light touch distally.
– Motor: 5/5.  Negative straight leg raising.
MUSCULOSKELETAL:
Lumbar: Patient is in no apparent distress.
Gross exam of the back reveals no abnormalities.
Lumbar ROM is within normal limits of all planes with pain.
Palpation is positive for mild tenderness at paraspinous area on the
left.

*          *          *

ASSESSMENT:
1. Lumbar radiculopathy
2. Lumbar strain.

PLAN:

Medication: Medrol Dosepak 4mg – 21 tabs (6 day taper)

INJECTABLES:
– Toradol 60 mg. IM given

PHYSICAL THERAPY:
Schedule for therapy 3 x week for 2 weeks (6 visits) to improve
function and reduce pain.

ACTIVITY STATUS:
Modified activity
– No lifting, pushing, pulling greater than 20 pounds.  No bending
greater than 5/hour.
– Sit as needed.

RETURN FOR EVALUATION: Monday 4/9/2012 for recheck. 
(RX #1,p. 1-2).

The record reflects that a Form AR-3, Physician’s Report, was generated in connection
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with the claimant’s April 4, 2012, injury.  In addition to reciting the claimant’s description of his

injury from the April 4, 2012, accident, the Form AR-3, which was signed by Physician Assistant

Kyer on April 7, 2012, set forth the claimant’s restrictions as reflected in the April 4, 2012, clinic

notes. (RX #1, p. 3-4).

The claimant was seen in follow-up at Concentra Medical Center on April 9, 2012, in

connection with the injuries from the April 4, 2012, accident.  The claimant was seen by Dr.

Marcia L. Hixon during the April 9, 2012, follow-up visit.  The office note of the afore visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is slightly better.  Patient has
been working within the duty restrictions and is tolerating the job
well.  Patient has not been taking his meds because pt. ran out. 
Patient has had physical therapy and is making progress.  The pain
is located on the right lower back.  The pain is described as
intermittent, moderate, burning and sharp.  No radicular pain
noted.  The symptoms are exacerbated by twisting, bending over or
lifting.  The symptoms are alleviated by resting.  Associated
stiffness.  Denies numbness, paresthesias, and weakness and
difficulty walking.

*          *          *

MUSCULOSKELETAL:
Lumbar: Normal gait.  No tenderness.  No palpable spam.  No
external trauma.  Full ROM with pain all directions.  Full ROM of
both hips Normal sensation Negative Waddells.

ASSESSMENT:
1. Lumbar strain.

PLAN:

–   Upon review of the PT records and examining the patient, the
structured physical therapy program has resulted in approximately
25% improvement and achievement of the initial goals.  The
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patient continues to have decrease strength, functional deficits and
clinically relevant pain and is unable to perform the essential
functions of the job.  Therefore, it is medically necessary to
continue the structured PT program, with the goals of symptom
resolution, focusing on functional outcomes and return to regular
work.
– Prescriptions provided for: Vicodine 1-2 po Q6rs PRN pain and
Pt instructed to take OTC Aleve 1-2 tabs every 12 hrs as needed for
pain.
– Needs to limit lifting to approximately 20 lbs.
– Needs to limit pushing/pulling to approximately 20 lbs.
– No prolonged or excessive bending
Limit walking 
– Recheck in 4 days.  (RX #1, p. 6).

The Physician Work Activity Status Report of April 9, 2012, reflects a diagnosis of the

claimant’s complaint as back strain.  The report noted that the claimant’s previous restrictions

would remain in place until his next visit.  The anticipated date of maximum medical

improvement in the report is identified as April 30, 3012.  The claimant next scheduled visit was

Friday, April 13, 2012. (RX #1, p. 5).

On April 13, 2012, the claimant was again seen by Dr. Hixon during his follow-up visit,

relative to the April 4, 2012, work-injury.   The office note relative the afore visit reflects, in

pertinent part:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is improving and feels better. 
Patient has been working within his restrictions and tolerating the
job well.  Patient has not been taking his meds because his
condition improved.  Patient has had physical therapy and feels an
improvement in his functional status.  The pain is locate on left
lower back.  The pain is described as intermittent, mild and aching. 
No radicular pain noted.  The symptoms are exacerbated by
prolonged sitting or bending over.   The symptoms are alleviated
by standing or lying down.  Associated stiffness.  Denies
numbness, paresthesias, and weakness, difficulty walking and
limited movement.
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*          *          *

MUSCULOSKELETAL:
Lumbar: Normal gait.  Able to heel-and toe-walk well No
tenderness.  No palpable spasm.  No external trauma.  Full ROM
with pain on flexion: 70 with pain.  Full ROM of both hips Normal
sensation Negative Waddells. 

*           *          *

ASSESSMENT:
1. Lumbar strain.

PLAN:

– At this time, he has achieved the expected functinal (sic)
outcomes and has been instructed on a home exercise program by
the physical therapist.  Therefore, we will discontinue PT to and
transition him to the Home Exercise Program as instructed.
– 
–   Pt may return to work with no restrictions.
–   Recheck in 1 week.  (RX #1, p. 10).

The claimant was returned to regular duty work on April 13, 2012. (RX #1, p. 12).

The medical in the record reflects that the claimant was seen at Concentra Medical Clinic

on May 11, 2012, during which time he was seen by Dr. Robert H. Martin, Jr..  The clinic note

generated in connection with the afore visit reflects a date of “reinjury” of May 10, 2012.  The

afore further reflects:

HISTORY OF PRESENT ILLNESS:   The patient states he has
more pain to his back than his right leg.  He is in a wheelchair, here
today with crutches.  He played basketball on Monday with the
patients at his work and then woke up this morning with pain in his
back.  He was seen at UAMS yesterday and then he was sent here. 
Patient states he in out of Vicodin.

*          *          *

PHYSICAL EXAMINATION:
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*          *          *

NECK:   Supple.
MUSCULOSKELETAL: Examination of the back reveals he has a
very guarded motion of his back.  In fact, we cannot put him
through any range of motion because he can barely get up out of
the wheelchair.  He does get up from my examination table and
there is significant pain in his lumbar region and decreased
mobility.  DTRs are 2+ and symmetrical.  There is pain in his back
with raising of his legs to 25-3- degrees, but no radiculopathy. 
There are no nerosenscory deficits.  No motor deficits or strength
deficits with severe pain in his back.      

X-RAY: I do not re-x-ray his back today.

IMPRESSION: Lumbar strain.

PLAN: Naproxen 500 b.i.d. with food, Vicodin Extra Strength 1
every 4 hours for pain, and Robaxin 500 q.6 h.  For muscle spasm. 
He is to return to work, but his duty will be somewhat limited and
that he would not be lifting over 0 pounds, no prolonged standing 
or walking longer that 0 hours, no bending more than 0 times per
hour, no pushing or pulling over 0 pounds of force, no reaching
above shoulder, must sit 100% of the time, no climbing stairs or
ladders, no kneeling or squatting, and limited use of the back.  He
will recheck on 05/14/2012.  Anticipated MMI is 2 weeks.  (RX
#1, p. 13-14).

During his May 14, 2012, follow-up visit to Concentra Medical Clinic, the claimant was

seen by Dr. Hixon.  The progress note regarding the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is slightly better.  Patient has not
been working because no light duty available.  Patient has been
taking his medication and has noted some relief of his symptoms. 
The pain is located on bilateral lower back.  The pain is described
as intermittent, moderate, severe, burning and sharp.  The pain
radiated to posterior the left thigh.  The symptoms are exacerbated
by bending over or lifting.  The symptoms are alleviated by lying
down or medications.  Associated stiffness and limited movement. 
Denies numbness, paresthesias, and weakness, abdominal pain,
urinary incontinence, fecal incontinence and saddle numbness. 
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*          *          *

ASSESSMENT:
1. Lumbar strain.

PLAN:

–   Patient instructed to continue the Home Exercise Program as
previously instructed.  Program was reviewed and modification
were recommended as appropriate.
–   Continue previous medications.
–    –   No prolonged or excessive bending.
Sit 95% of shift.  Use crutches as needed.
–   Recheck in 4 days.
–   MRI of the lumbar spine ordered, urgent. (RX #1, p. 16).

The claimant was seen in follow-up by Dr. Hixon on May 18, 2012.  The progress note of

the afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is slightly better.  Patient has
been working within the duty restrictions and si having some
difficulty with selected job functions.  Patient has been taking his
medications and has noted some relief of his symptoms.  The pain
is located on bilateral lower back.  The pain is described as
intermittent, moderate, severe, burning and sharp. .   .    .  

*          *          *

MUSCULOSKELETAL:
Lumbar.  Normal gait.  No palpable spasm.  No external trauma. 
No tenderness.  Decreased active range of motion: .   .   .  

*          *          *

ASSESSMENT:
1. Lumbar strain.

PLAN:

– he has a musculoskeletal injury for which a structured Physical
Therapy program is medically necessary due to limited ROM,
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decreased strength and functional deficits.  This condition limits
his ability to perform the essential functions of the job. 
Management will include modalities, massage,
stretching/strengthening, in conjunction with therapeutic exercises. 
The plan is to focus on functional outcomes and return to regular
work.
The program is anticipated to require 4-10 visits or less, depending
on recovery and functional outcomes.  He may require additional
visits, but only if objective improvements can be demonstrated.
– Prescriptions provided for: Vicodin ES 1-2 po Q6hrs PRN pain
and Robaxin 500mg tid PRN
–   – No prolonged or excessive bending. 

Sit 75% of shift Needs to limit lifting to approximately 20 lbs.
Unable to run, or to physically restrain patients.
–   Recheck in 1 week.
–   Company contacted today. (RX #1, p. 23-24). 

 
    Pursuant to the directions of Dr. Hixon, the claimant underwent an MRI of the lumbar 

spine without contrast on May 25, 2012.  The radiologist report regarding the afore reflects, in

pertinent part:

FINDINGS -
There is a moderate size posterior herniation of the L5/S1 disc. 
There is loss of disc height and desiccation of this disc.  The
remaining lumbar intervertebral discs are normal.  There is slight
posterior displacement of the left S1 nerve root.  There is no
compression of the exiting left L5 nerve root or of the right-sided
L5 or S1 nerve roots.

*          *          *

IMPRESSION– 
Posterior herniation of the L5/S1 disc as described. (RX #1, p. 29). 

The medical in the record reflects that the claimant was seen at Concentra Health Center

on May 29, 2012, by nurse practitioner Patrick S. Drummond, following the May 25, 2012,

lumbar MRI scan.  The progress notes regarding the afore visit reflects, in pertinent part:
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HISTORY OF PRESENT ILLNESS:
He feels the pattern of symptoms is no better.  Patient has been
working within the duty restrictions.  Patient has been taking their
medications and has not noted any improvement.  Patient has had
physical therapy and does not feel better.  The pain is located on
left lower back.  The pain is described as aching, persistent and
nagging.  The pain radiates to the left leg.  The symptoms are
exacerbated by massage, manipulation or certain movement.  The
symptoms are alleviated by medications or resting.  Associated
Limited Movement. .   .   . 

*          *          *

PE:
MUSCULOSKELETAL:
Lumbar:  – Pt. is in no apparent distress
–   Lumbar ROM is within normal limits to all planes
–   palpation is positive for mild tenderness at L4 L5 on the left

*          *          *

ASSESSMENT:
HNP L5S1

PLAN:
Continue current treatment plan.

Hold therapy pending MRI 

ACTIVITY STATUS:
Modified activity Continue current restrictions.

PATIENT REQUIRES CONSULTATION WITH: A neuro
surgeon as soon as possible.  I pre this physician to assume care for
this patient to enhance continuity of care and because of
availability of timely appointments.

Return if symptoms recur, worsen, new symptoms develop, any
increase in pain or any signs of infection. (RX #1, p. 31-32)

The evidence in the record reflects that the claimant was initially seen by Dr. Steven L.

Cathey, a North Little Rock neurosurgeon, on July 10, 2013, pursuant to a referral by Concentra. 
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The July 10,2012, clinic note of the afore visit reflects, in pertinent part:

HISTORY:   Mr. Spencer is a 35-year-old black male referred
here today by Concentra.  He presents with three months of chronic
neck and lower back pain with radiation to both his upper and
lower extremities.  The patient relates the onset of these symptoms
to an occupational injury sustained on April 4, 2012.  According to
the patient, he was working as a USO Officer at the Arkansas State
Hospital when he broke up a fight.  He was seen at Concentra and
treated with medication, physical therapy, etc. without any benefit. 
He is not working on “light duty.”

The patient denies any previous history of neck or back trouble.

PHYSICAL EXAMINATION:    On examination, the patient has
brisk deep tendon reflexes in the upper and lower extremities, a
little worse on the left than the right.  He has a subtle Hoffman’s on
the left.  There is no sign of lumbar radiculopathy and straight leg
raising in negative bilaterally.  No gross motor or sensory deficit
was noted in the upper or lower extremities.  His gait is
unremarkable.  

PLAN:   The patient and I reviewed a recent MRI scan of his lower
back.  There is a small, somewhat left paracentral disc protrusion at
L5-S1 without significant nerve root compression.

Although the patient is certainly not a candidate for lower back
surgery, I believe an MRI scan of the cervical spine is warranted. 
He may have suffered a cervical disc herniation with early cord
compression based on the reflex asymmetry and the somewhat
subtle hyperreflexia.

The patient will remain on light duty status while awaiting the
study.

I plan to re-evaluate the patient at the time of the MRI scan or
sooner should new problems arise. (RX #1, p. 33).

The evidence in the record reflects that the claimant underwent the MRI of the cervical

spine without contrast on July 17, 2012, pursuant to the directions of Dr. Cathey.  The radiology

report of the claimant’s July 17, 2012, Cervical MRI reflects that the claimant had a history of
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neck pain radiating to the right arm with weakness in the left arm. (RX #1, p.34).  

The claimant was also seen by Dr. Cathey on July 17, 2012, following the cervical MRI. 

The July 17, 2012, clinic note regarding the afore visit reflects, in pertinent part:

HISTORY: Mr. Spencer returns today for follow-up.  He is still
experiencing chronic neck and lower back pain.  There is radiation
into both upper extremities.  Today he is experiencing it more on
the right than the left.  He continues to work, albeit on “light duty.”

PHYSICAL EXAMINATION:   His neurological examination is
unchanged from his initial evaluation here on July 10, 2012.  He
has brisk deep tendon reflexes in the upper and lower extremities,
worse on the left than the right.  A subtle Hoffman’s is again noted
the left.  

PLAN:    The patient and I reviewed today’s MRI scan of his
cervical spine.  As expected, there is midline disc herniation at C4-
C5 with cord compression.  There are early signal changes in the
cord as well.

Although the patient is not a candidate for lumbar disc surgery
based on an MRI scan of his lower back obtained subsequent to the
April 4, 2012, occupational injury, I believe there is a clear
indication for going ahead with an anterior cervical decompression
and fusion at C4-C5.  I plan to utilize allograft bone in conjunction
with anterior spinal instrumentation.  I am fearful there will be
progression of the myelopathic process if his cord is not
decompressed and his cervical spine stabilized.

The risk verses the benefits of the procedure, as well as the
expected outcome have been discussed in great detail with Mr.
Spencer, and we plan to go ahead on August 10 2012, at the
Arkansas Surgical Hospital her (sic) in North Little Rock. 

While awaiting surgery, the patient will remain on “light duty.”  
(RX #1, p. 35).

Finally, the medical in the record reflects that on August 1, 2013, a scheduled

appointment was made for the claimant was seen by Dr. Allan C. Gocio, a Little Rock
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neurosurgeon, at Neurosurgery Clinic of UAMS.  The afore reflects that the claimant was

scheduled to be seen on November 8, 2013, as a new patient.  Further, the appointment

information reflects that the claimant was being referred by Lashonda Hill, whom the claimant

described as his provider at the East end Clinic of St. Vincent.  Additionally, the appointment

information sheet noted regarding the basis for the appointment, “anterior interbody fusion C4-5

that appears stable”. (CX#2). 

The record reflects that the claimant completed a FMLA Request Form on July 26, 2012,

requesting leave beginning August 10, 2012.  The afore document identified the claimant’s

supervisor as “Veneine Cuninykin”, and in the designation for HR Representative is the signature

of “Cindy Wright”.  The document reflects the explanation of the claimant’s serious health

condition as, “I have to have surgery on my neck”. (RX #2, p. 1).

The record reflects the presence of a September 5, 2012, e-mail regarding the claimant. 

The afore was from Mr. Otis Palmer, the claims manager assigned to the claimant’s claim.  The

e-mail was directed to Sharon Holsinger; Donalee Williams, with a cc to Sandy Benton (DHHS

DBHS) with the subject: “Maurice Spencer PE2013000640".  The text of the e-mail reflects:

This claim is denied due to a preexisting condition unrelated to
work activities.  Medical expenses are covered through today. (CX
#3). 

Hand writing on the e-mail, which was forwarded from Sandy Benton to Cynthia Lovelace, and

cc to Cindy Wright, contains the following handwritten entry:

Veneine stated he moved to weekend only a couple
of wks ago.
Fri/Sat? (CX #3).

Finally, the record reflects the presence of the claimant’s September 21, 2012, letter of
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resignation, which reflects:

I, Maurice Spencer resigning from my job due to school and my
medical condition, as of today 09-21-2012. (RX #2, p. 2). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of these 

claims.

2. The employment relationship existed at all times pertinent, to include April 4,

2012,

during which time the claimant earned an average weekly wage of $528.15, generating

compensation benefits rates of $352.00/$264.00, for temporary total/permanent partial disability;

and August 17, 2012, during which time the claimant earned an average weekly wage of $535.45,

generating compensation benefit rates of $357.00/$268.00, for temporary total/permanent partial

disability.

3. On April 4, 2012, and August 17, 2012, the claimant sustained injuries arising out

of and in the course of his employment, which rendered him temporarily totally disabled for the

period commencing December 19, 2012, and continuing through February 20, 2013. 

4. The medical treatment rendered to the claimant under the care of Dr. Steven 

Cathey, to include cervical surgery, was reasonably necessary in connection with the treatment of

the claimant’s injuries. 
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5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injuries of April 4, 2012, and August 17, 2012.

6. The respondent has controverted the payment of workers’ compensation benefits 

in these claim subsequent to September 5, 2012.

7. The issue of permanency is specifically reserved.

CONCLUSIONS

It is undisputed that the claimant suffered work-related incident on April 4, 2012, and 

August 17, 2012, both of which required medical treatment that was initially accepted by

respondent.  The claimant asserts that in addition to the acknowledged injuries, he also suffered

an injury to his neck which required surgical treatment.  The claimant seeks corresponding

medical and indemnity workers’ compensation benefits.  

Respondent contends that all benefits owed as a result of the lumbar injury suffered by

the claimant on April 4, 2012, have been paid, and that the claimant is not entitled to any

additional benefits as a result of same.  Respondent further contend that all medical benefits

owed in connection with the August 17, 2012, injury have been paid.  Respondent attributes the

claimant’s cervical condition to a pre-existing condition for which the claimant treated with Dr.

Cathey prior to August 17, 2012.

The present claims are governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of injuries having been

sustained subsequent to the effective date of the afore provisions. 

Compensability

In workers’ compensation law, the employer takes the employee as he finds him, and 
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employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Indeed, an aggravation of

an pre-existing non-compensable condition by a compensable injury is itself compensable. Oliver

v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).  Since an aggravation is a new injury

resulting from an independent incident, it must meet the definition of a compensable injury in

order to establish compensability. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900

(2000); Farmland Insurance Co. v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).

The claimant sustained specific incident injuries on two (2) separate occasions, April 4,

2012, and August 17, 2012.  Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002), defines

“compensable injury”:

(i)     An accidental injury causing internal or external physical
harm to the body . . . arising out of and in the coursed of
employment and which requires medical services or results in
disability or death.  And injury is “accidental” only if it is caused
by a specific incident and is identifiable by time and place of
occurrence[.]

The claimant was employed by respondent from February 2011, through September 21, 

2012, as a Unit Safety Officer.  There is not a dispute regarding the claimant’s job duties as a

Unit Safety Officer.  There is no evidence in the record to reflect that the claimant suffered from

any physical limitations or restrictions prior to his February 2011, employment with respondent,

or subsequent to same before April 4, 2012. 

The occurrence of a specific work-related incident on April 4, 2012, is not disputed. 

Further, there is not a dispute regarding the mechanism of the claimant’s April 4, 2012, work-

related incident.  The claimant provided detailed testimony of his efforts to break up a fight
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between two (2) patients and the resulting symptoms he experienced which later required

medical treatment.  The claimant experienced a “pop” in his back during the afore encounter. The

claimant received medical treatment at the directions of, and under the care of, respondent’s

designated medical provider for complaints growing out of the April 4, 2012, accident.  The

claimant’s injury was diagnosed as a lumbar strain by the medical providers at Concentra

Medical Clinic.  The claimant medical treatment in connection with the April 4, 2012, injury

consisted of medication, physical therapy, and restrictions on his employment activities.

The medical reflects that the claimant remained symptomatic at the time of his April 13,

2012, release to duty without restriction.  At the time of the afore, physical therapy was

discontinued and the claimant was transition to the Home Exercise Program.  While performing

his duties within the course and employment of his employment, the medical reflects that the

claimant suffered a “reinjury” on or about May 10, 2012.  The claimant returned to Concentra on

May 11, 2012, where the impression of his complaint was again identified as a lumbar strain. 

The claimant was provided prescription medicine for pain and muscle spasm, and physical

restrictions were placed on his employment activities. 

When the claimant was re-checked on May 14, 2012, he was instructed to continue the

Home Exercise Program, and his previous medications, to abide by his work restrictions. 

Additionally, Dr. Hixon ordered an MRI of the lumbar spine.  The claimant was seen by Dr.

Hixon on May 18, 2012.  During the afore visit, Dr. Hixon concluded that the claimant has a

musculosketal injury “for which a structured Physical Therapy program” was medically

necessary.  The physical therapy program would require 4-10 visits.

On May 25, 2012, the claimant did in fact undergo the lumbar MRI per directions of Dr.
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Hixon.  The May 25, 2012, clinic note of Dr. Hixon, which encompassed the claimant’s visit

before he underwent the lumbar MRI , disclosed that additional physical therapy was ordered.

The May 25, 2012, lumbar MRI disclosed a posterior herniation of the L5/S1 disc. 

When the clamant returned to Concenta Health Center on May 29, 2012, the clinic note

reflects that he was directed to hold off on physical therapy pending a cervical MRI. 

Additionally, the May 29, 2012, clinic note reflects that a referral was made to a neurosurgeon

and that the neurosurgeon “assume care for” the claimant.  The claimant noted that it was during

his physical therapy that his symptoms were such that the physical therapist deemed them

warrant an evaluation by a neurosurgeon.  

The credible testimony of the claimant regarding the symptoms he experienced in his

upper extremities during physical therapy, to include pain and weakness, is corroborated by the

May 29, 2012, clinic note the provider at Concentra.  Specifically, the claimant was directed to

hold off on physical therapy, a cervical MRI was recommended, and the claimant was referred to

a neurosurgeon.  Other than performing his job duties, and attending the structured physical

therapy program, there is no showing of the claimant having suffered any other accident since

that of April 4, 2012.  

When a worker sustains a compensable injury, then every natural consequence of the

injury is also compensable. Hubley v. Best Western Governor’s Inn, 52 Ark.App. 226, 916

S.W.2d 143 (1996).  The basic issue is whether there is a causal connection between the initial

injury and the alleged consequential condition. Jeter v. B.R. McGinty Mechanical, 62 Ark. App.

53, 968 S.W.2d 645 (1998).  Consequential injuries need not arise within the time and space

boundaries of the employment. Employers may be liable for injuries resulting from medical
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treatment obtained in response to a work-related injury. Air Compressor Equip. Co. v. Sword, 69

Ark. App. 162, 11 S.W.3d 1 (2000).   Accordingly, at the very least the claimant’s cervical

condition is a compensable consequence of the April 4, 2012, compensable event.

The claimant was seen on July 10, 2012, by Dr. Steven L. Cathey, a North Little Rock

neurosurgeon, pursuant to the referral of Concentra.  The April 4, 2012, work-related incident

was noted as well as a three month history of neck and back pain.  The MRI of the claimant’s

cervical spine disclosed a midline disc herniation at C4-C5 with cord compression.  Surgery was

scheduled for August 10, 2012, in connection with the cervical disc herniation, however was

canceled.  

The claimant continued to work performing his regular job duties after the August 10,

2012, cervical surgery was canceled.  The credible evidence in the record reflects that although

the claimant’s treating physician placed physical restrictions on his employment activities, the

claimant was never assigned duties other than those he regularly and routinely performed as a

Unit Safety Officer.  The claimant was advised by this supervisor that “light duty” was not

available.  The August 10, 2012, scheduled cervical surgery was not canceled or postponed

because of an improvement or alleviation of the claimant’s symptoms. 

On August 17, 2012, the claimant suffered another work-related accident.  The August

17, 2012, incident caused an increase in the symptoms attributable claimant cervical disc

herniation.  The respondent paid medical benefits in connection with the treatment of the

claimant’s August 17, 2012, accident until September 5, 2012.  The claimant has sustained his

burden of proof by a preponderance of the credible evidence that he sustained injuries to his

cervical spine and his lumbar spine arising out of and in the course of his employment on April 4,
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2012, and to his cervical spine and lumbar spine, and to his mouth on August 17, 2012. 

Respondent has controverted the payment of workers’ compensation benefits in these claims

subsequent to September 5, 2012.

Medical Treatment

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer shall promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999). 

    The injured employee must prove that medical services are reasonably necessary by a

preponderance of the evidence.  The afore services may include that necessary to accurately

diagnose the nature and extent of the compensable injury; to reduce or alleviate symptoms

resulting from the compensable injury; to maintain the level of healing achieved; or to prevent

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App.

200, 649 S.W.2d 845 (1983).  In the present claims, the claimant was directed to respondent-

designated medical providers in connection with both the April 4, 2012, and the August 17,

2012, accidents.  The claimant was received conservative treatment in the form of medication,

physical therapy, and work restrictions.  The credible evidence, to include the testimony of the

claimant and medical records, reflects that the claimant remained symptomatic subsequent to the

initial April 4, 2012, accident.

The claimant ultimately underwent a lumbar MRI which disclosed the presence of a
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herniated disc in his lumbar spine.  Additionally, the evidence discloses that the claimant’s

symptoms progressed to the point that a neurosurgical referral was deemed warranted by his

treating physician.  The claimant later underwent a cervical MRI which disclosed a herniated disc

in his cervical spine, for which surgery was recommended, scheduled, and subsequently

performed.  

As noted above, the respondent controverted the claimant’s entitlement to additional

medical benefits subsequent to September 5, 2012.  While Dr. Cathey performed the claimant’s

December 19, 2012, cervical disc surgery, the claimant obtained subsequent medical treatment

under the care of his primary care physician, at St. Vincent Medical Clinic in the East End. The

claimant was later referred by his primary care physician to the Neurosurgery Clinic at UAMS. 

The evidence preponderates that the medical treatment rendered to the claimant subsequent to

September 5, 2012, was reasonably necessary and causally related to the treatment of the

compensable injuries growing out of the April 4, 2012, and August 17, 2012, compensable work-

related injuries of the claimant.  Respondent has controverted the claimant’s entitlement to

medical benefits in these claims subsequent to September 5, 2012.

Temporary Total Disability 

Temporary total disability for unscheduled injuries is that period within the healing 

period in which the claimant suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 W.W.2d 392 (1981).  The healing period

is that period for healing of an injury which continues until the claimant is as far restored as the

permanent character of the injury will permit. Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998).  If the underlying condition causing the disability has become more
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stable and if nothing further in the way of treatment will improve that condition, the healing

period has ended.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994). 

Whether an employee’s healing period has ended is a factual determination to be made by the

Commission. Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995). 

The evidence discloses that although the claimant was provided limited/restricted duty

releases following both compensable accidents, he continued to discharged his employment

duties through September 2012.  On September 5, 2012, the claimant was informed that

respondent was denying his claim and the payment of any further medical treatment.  The

claimant resigned from the employment of respondent effective September 21, 2012.  The

evidence in the record corroborates the credible testimony of the claimant that he was given

permission to work on weekends in light of his full-time student status.  The afore was later

withdrawn.  As a consequence of the afore, the claimant tendered his resignation effective

September 21, 2012.  The claimant remained within his healing period after the April 4, 2012,

and August 17, 2012, events, suffered unscheduled injuries and was not totally incapacitated at

the time of his resignation.    

The claimant underwent cervical disc surgery on December 19, 2012, under the care of

Dr. Cathey.  At the time of the afore, the claimant was informed the duration of his incapacity

would be from six (6) to eight (8) weeks.  The claimant was last seen by Dr. Cathey in January or

February 2013.  The evidence preponderates that the claimant was within his healing period and

totally incapacitated from gainful employment for a period of eight (8) weeks subsequent to the

December 19, 2012, cervical disc surgery.  Respondent has controverted the claimant’s

entitlement to workers’ compensation benefits subsequent to September 5, 2012.  
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AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $352.00, for the period

commencing December 19, 2012, and continuing for a period of eight (8) weeks thereafter,

through February 20, 2013, as a result of his April 4, 2012, compensable injury.  Said sums

accrued shall be paid in lump without discount.    

The respondent is further ordered and directed to pay all reasonably necessary and related

medical expenses in connection with the treatment of the claimant’s compensable injuries of

April 4, 2012, and August 17, 2012, to included medical related travel, pursuant to Ark. Code

Ann. §11-9-508 (a) (Repl. 2002)

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.        

Matters not addressed herein, to include issues of permanency, are expressly reserved. 

IT IS SO ORDERED.

________________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE

 


