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STATEMENT OF THE CASE

On February 28, 2013, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on December 10, 2012.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With

amendments to the second and fourth stipulations, and the addition of a fifth, they now

read:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed at all relevant times,

including April 20, 2010, when Claimant sustained compensable injuries to

her cervical spine, right shoulder and right hip.

3. Respondents initially accepted this claim as compensable and paid benefits

pursuant thereto, including medical and temporary total disability benefits.

4. Claimant’s average weekly wage of $309.53 entitles her to compensation

rates of $206.00/$155.00.

5. Claimant received temporary total disability benefits from April 21, 2010

through May 11, 2010.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

With the mooting of the compensability issue in light of the amendment of the second

stipulation, the amendment of impairment rating issue to specify the injuries for which

Claimant is seeking a rating, and the addition of issues concerning whether Claimant is

entitled to additional temporary total disability benefits and additional treatment, and

whether said treatment was authorized, the following were litigated:

1. Whether Claimant is entitled to additional treatment of her compensable

injuries in the form of the treatment that was rendered by Dr. Kevin Collins.

2. Whether the treatment that Claimant was rendered by Dr. Collins was

authorized.

3. Whether Claimant is entitled to additional temporary total disability benefits

on and after May 12, 2010.
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1At the hearing, the following exchange took place between Claimant’s counsel
and myself:

JUDGE FINE:  Mr. Brown, you had specified to me when we had a
discussion off the record that impairment ratings that Claimant is seeking are
to her cervical spine and right shoulder injuries.  Is that correct?

MR. BROWN:  That’s correct.

JUDGE FINE:  I’m not being asked to find an impairment rating with respect
to the right hip.  Is that correct?

MR. BROWN:  No sir.  That’s correct, sir.

4. Whether Claimant is entitled to an impairment rating and permanent partial

disability benefits pursuant thereto in connection with her compensable neck

and shoulder injuries.1

5. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

With an additional one offered by Respondents at the hearing, the respective

contentions of the parties read:

Claimant:

1. Claimant contends that there are no affirmative defenses.

2. No position of rehabilitation at this time.

Respondents:

1. Respondents contend that they have no medical records to show the healing

period existed or ended and have no medical records concerning the alleged

impairment rating.

2. Any treatment after May 12, 2010 is not reasonable or necessary.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The issue of whether the treatment by Dr. Kevin Collins was authorized is

moot because it has not been shown that Claimant was furnished with a

copy of the change-of-physician rules per Ark. Code Ann. § 11-9-514(c)(1)-

(2) (Repl. 2002).

4. Claimant has proven by a preponderance of the evidence that all of her

treatment by Dr. Collins that is reflected in Claimant’s Exhibit 3 was

reasonable and necessary.

5. Claimant has proven by a preponderance of the evidence that she is entitled

to additional temporary total disability benefits from May 14, 2010 to July 22,

2010.

6. Claimant has not proven by a preponderance of the evidence that she is

entitled to an impairment rating, and attendant permanent partial disability

benefits, in connection with any of her compensable injuries.
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2This exhibit is separately bound and, per Commission policy, has been retained
in the Commission’s file.

7. Claimant has proven by a preponderance of the evidence that her counsel

is entitled to a controverted attorney’s fee under Ark. Code Ann. § 11-9-715

(Repl. 2002) on the additional temporary total disability benefits awarded

herein.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole hearing witness.  Her February 6, 2013 deposition was

admitted into evidence as well.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of Claimant’s Exhibit 1, a compilation of her treatment records

from Orthopedic Rehabilitation Specialties (“Ortho Rehab”), consisting of one index page

and 51 numbered pages thereafter; Claimant’s Exhibit 2, a statement from Ortho Rehab,

consisting of eight pages;  Claimant’s Exhibit 3, her records and statements from Dr. Kevin

Collins, consisting of one index page and eight numbered pages thereafter; Respondents’

Exhibit 1, another compilation of Claimant’s medical records, consisting of one index page

and 23 numbered pages thereafter; Respondents’ Exhibit 2, a listing of indemnity benefits

that have been paid, consisting of one page; and Respondents’ Exhibit 3, the transcript of

the deposition of Claimant taken February 6, 2013, consisting of 25 numbered pages.2

In addition, I have blue-backed to the record Respondents’ post-hearing brief (plus

enclosure letter and attachments) of March 13, 2013, consisting of 18 pages.
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Testimony

Pamela Smith.  Claimant testified that during the time period at issue, she was

employed by Respondent Eileenko, Inc., as a housekeeper.  She described her duties as

thus:  “We actually clean residential house, I mean, with–we do detail work.  I mean, really

clean, clean.”  On April 20, 2010, she was riding with a co-worker in a company car, on

their way to clean the house of a client, when the following occurred:  “I was a passenger

in a car and she hit a curb and just lost control of the car and we landed upside-down; just

had a car accident, a single car accident.”  She had to extricate herself from the overturned

vehicle.  As a result, Claimant injured, inter alia, her neck, shoulder and hip.  Initially, she

went to the emergency room at Saline Memorial Hospital.  While there, she stated that she

was unsure if she was injured.  The reason for this, according to Claimant, was that she

“was in a state of shock.”

Respondents had her treat at Concentra Medical Clinic.  There, she was referred

to therapy for two weeks.  At the end of her therapy, she was still suffering from

“headaches, just body aches in general, the way I lay or–I mean, I was just still having a

lot of pain within my body.”  She conveyed this to treating personnel at Concentra but,

according to Claimant, they did not listen to her and released her from treatment without

her consent.  She denied that she declined further treatment there.  However, she was

released to full duty.

Claimant returned to work for one day, but described it as “a nightmare . . . I mean,

I hurt because there’s so much physical work in the job that I do.”  Thereafter, the attorney

who was representing her in connection with a possible third-party action sent her to Dr.

Kevin Collins for additional treatment.  She has not sought a change-of-physician from the
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Commission.  When asked what her problems were at that time, she responded:  “Still the

headaches, the body aches, the way I lay.  I mean, everything just caused me to have pain

that day.”  Claimant saw Collins a total of four times for her neck, shoulder and hip.

Respondents did not pay for any of his treatment of her, which included prescription

medications.  However, Respondents did cover her therapy at Ortho Rehab, to which she

was referred by Collins.  During her first visit with him, he took her off work, and she was

not working.  He released her to return to work during their second-to-last visit, which took

place on July 22, 2010.  After then, she went back to work at Eileenko, while she was still

undergoing therapy.  Later, in August 2010, Claimant returned to Dr. Collins once more;

it was then that he assigned her a five percent (5%) impairment rating.  She has received

no treatment of any kind–including prescription medication–since then.

Asked about her current difficulties, she responded:  “I still have discomfort with my

headaches, I mean, as far as how I lay and got to stack the pillows all up.”  She has to

“work [her] spine to try to pop it or whatever to get some kind of relief.”  This was

addressed in her therapy sessions.  Claimant’s testimony was that these physical problems

did not appear until after the work-related accident.  However, she is not seeking any

additional treatment in this proceeding.  At present, she is still working at Eileenko.

Medical Exhibits

The medical records of Claimant that are in evidence, and which are contained in

Claimant’s Exhibits 1 and 3 and Respondents’ Exhibit 1, reflect the following:

Claimant presented to Saline Memorial Hospital on April 20, 2010 with bilateral leg

pain following a motor vehicle accident.  She was noted to have painless range of motion
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in her neck, but bruising and swelling of the left lower extremity, and was given Lortab.  The

x-ray of her left leg was negative.

On April 21, 2010, Claimant presented to Dr. William Warren at Concentra with pain

in her right shoulder, abdomen and left knee.  She attributed her shoulder and abdomen

pain to the seat belt she was using at the time of the accident.  Warren wrote that per her

medical history, “[t]he pain is located on top of the right shoulder and the right side of her

cervical and the right chest.”  She rated her pain as 5/10.  He considered her tenderness

to be muscular in origin.  The doctor assessed Claimant as having a shoulder contusion,

a cervical strain and chest wall pain, and prescribed Celebrex, Amrix and physical therapy.

In addition, he gave her a restriction of no lifting/pushing/pulling over 20 pounds, and no

lifting or reaching over the shoulder.  Claimant returned to Warren on April 23, 2010 and

stated that her symptoms were 80 percent better, and that her pain was 1/10.  However,

she was not working because no light duty work was available from her employer.  She had

undergone physical therapy.  The doctor continued her restrictions and physical therapy.

However, when Claimant came for her third visit to Concentra on April 28, 2010, she stated

that she was no better and was having pain in her cervical area, right shoulder and right

hip/leg.  Dr. Warren ordered cervical and right shoulder MRIs, plus a triple-phase bone

scan of her lumbar spine, hips and legs, and instructed her to return on May 3, 2010.

The MRIs took place on May 10, 2010.  Dr. Steven Dunnagan read the right

shoulder MRI as normal.  As for the cervical MRI, along with degenerative findings, he

noted “some reversal of normal lordosis but no associated translation of the facets or

abnormal finding of the spinious processes.  This is probably positional.”  The bone scan

was not approved.
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Claimant returned to Dr. Warren on May 12, 2010, and reported that she was not

any better.  She rated her pain as 3/10.  He noted that she was “disgruntled.”  The record

contains the following notation:

ACTIVITY STATUS:
Regular activity–Pt declines further treatment, therefore, the patient was
released.  She stated she is going to get a second opinion.

The doctor released her to return to regular duty that day.

On May 19, 2010, Claimant saw Dr. Collins for the first time.  She presented with

right-sided head and neck pain, a frontal headache, and pain around the scapula, right hip,

and left shin near the knee.  Claimant told Collins “[s]he has gone back to work and this

has been terrible for her.”  He wrote:  “She has palpable pain over the right occipital area

and periscapularly, she has increased spasm noted in her neck and axillary pain but not

significant.”  Collins wrote that “[i]n the right hip on the right side, she has popping and

clicking with range of motion but is otherwise stable.”  His assessment reads:

Patient is s/p MVA with myofascial pain and occipital neuralgia on the right
side.  She has periscapular myofascial pain and some right hip pain.  She
primarily has bruising over the upper part of her shin and below the tibial
tuberosity but otherwise intact.

However, he added that “[s]he is not requesting any medications and is not taking any pain

medication or anti-inflammatory.  If she changes her mind and would like some medication,

that is fine.”  The doctor took Claimant off work “due to the manual, laborious nature of her

job.”  But he remarked that if she felt that she could return to work before her next

appointment in three to four weeks, that would be fine.  He recommended that she undergo

“aggressive therapy first to try to decrease the chance for a chronic recurrent condition.”
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Claimant did just that, attending therapy at Ortho Rehab three times a week until

she went back to Collins on June 17, 2010.  At that time, the doctor wrote that she was

progressing well in therapy.  He recommended that she continue in therapy, and kept her

off work.  Dr. Collins added that “I expect with the therapy she could get back to full,

unrestricted duty by [the follow-up appointment in four weeks].”  When she returned on July

19, 2010, he wrote:

Pamela has myofascial pain in the traps, occipital neuralgia and right leg
pain, all of which have improved.  The headaches have virtually gone to
nothing which just shows that it was more her C spine causing the problem
than it was her actual head hurting.  She has come along.

The doctor continued her on therapy, but added:  “We will try to get her back to work this

week.  She will return to work on Thursday, 7/22/10.”  Her last therapy appointment was

August 27, 2010.  On Claimant’s last visit to Collins, which took place on August 30, 2010,

he wrote that her “headaches are invariably gone.  She continues to have some neck pain

at times.  In any event, she has improved and is doing well.”  He found that she reached

maximum medical improvement as of that date and released her, giving her “a 5%

impairment based on the residual myofascial pain in the right trap.”

ADJUDICATION

A. Whether Claimant is entitled to additional medical treatment.

Claimant has contended that she is entitled to additional medical treatment.  During

my questioning of her, the following exchange took place:

JUDGE FINE:  Are you wanting any additional treatment right now?  I
understand what treatment you’ve had; that’s in the medical records.

MS. SMITH:  Yes.
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JUDGE FINE:  Are you wanting any additional treatment at this point for any
of your injuries?

MS. SMITH:  I don’t know how to explain this but–excuse me–but I have a
lot–when I have the fear of the driving part I get so tense it gets–brings on all
my pain.  I mean, I can’t explain it to you no more different.  I can’t go to
physical therapy to get treatment when I need to, you know, when I have
those problems.  So it’s just kind of like a lifetime situation I’m in.

JUDGE FINE: Okay.  And I’m not aware that you’ve claimed any
psychological injuries–

MS. SMITH:  Right.

JUDGE FINE:  –so I can’t do anything about that.

MS. SMITH:  Right.

JUDGE FINE:  But, physically, is there any–you’ve been released from
treatment from physical therapy.  Correct?

MS. SMITH:  Yes.

JUDGE FINE:  So you’re not treating with anybody right now.  Am I right?

MS. SMITH:  No.

JUDGE FINE:  Okay.  Are you wanting to go somewhere to treat for
anything, for any of your injuries?  I’m trying to understand if I’m just looking
at what’s happened to you since, basically, in your medical records; if I’m
only being asked to look at whether or not that’s reasonable and necessary;
if there’s anything else you’re asking for.  I’m trying to figure out what I’m
supposed to address on this additional treatment issue.  Are you seeking any
additional treatment?

MS. SMITH:  No.

JUDGE FINE:  Okay.

MS. SMITH:  It would be nice to have though.  I’m just saying–because I was
fully recovered but I still have these problems that–you know–that I would
need basically treatment for a lifetime; you know, ‘cause when it comes on
I need that therapy to get my problem to go away.
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JUDGE FINE:  Okay.  And you’re talking about your fear as a result of the
accident?

MS. SMITH:  No.  When I get the pain.

JUDGE FINE:  Okay.

MS. SMITH:  Actually get the pain.

JUDGE FINE:  Okay.

MS. SMITH:  Yeah.

JUDGE FINE:  Are you seeking any treatment for that?

MS. SMITH:  No, I’m not.

JUDGE FINE:  Okay.  You’re just asking for what?  You’re just asking that I
find that your employer and their workers’ comp carrier pay for the treatment
you had with Ortho Rehab and with Dr. Collins.  Am I understanding that
correctly?

MS. SMITH:  Well, Ortho Rehab they paid.  Dr. Collins is the only thing that
hadn’t been paid.

As this shows, Claimant is not seeking any additional treatment.  Rather, she is

simply asking that I find that the treatment that Dr. Collins rendered her was reasonable

and necessary.  Respondents dispute this, arguing, inter alia, that such treatment was

unauthorized.

Arkansas Code Annotated § 11-9-514(b) (Repl. 2002) provides that treatment by

a physician other than the claimant’s authorized treating physician, except for emergency

treatment, shall be at the claimant’s expense.  However, this provision is inapplicable if the

authorized treating physician refers the claimant to another doctor for examination or

treatment.  See Am. Greetings Corp. v. Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).

The determination of whether treatment was the result of a referral as opposed to a change
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of physician is a question of fact for the Commission.  Dept. of Parks & Tourism v. Helms,

60 Ark. App. 110, 959 S.W.2d 749 (1998).  The change-of-physician rules do not apply

absent proof that the claimant received a copy of the change-of-physician rules from the

respondent either in person or by certified registered mail.  Ark. Code Ann. § 11-9-

514(c)(1)-(2) (Repl. 2002).  See also Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265,

19 S.W.3d 36 (2000).  In addition, if a preponderance of the evidence establishes that the

claimant’s authorized treating physicians refuse to see him again, and the respondents

refuse to provide a new physician, then the change-of-physician rules do not apply after

the claimant has been denied additional authorized medical treatment.  See Sanyo Mfg.

Corp. v. Farrell, 16 Ark. App. 59, 696 S.W.2d 779 (1985); Lybrand v. Saline Nursing Ctr.,

2002 AWCC 194, Claim No. E908946 (Full Commission Opinion filed October 23, 2002).

The standard “preponderance of the evidence” means the evidence having greater weight

or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.
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At the outset, I note that there is not an executed Form AR-N in evidence.  For that

reason, it has not been shown that Claimant was furnished with a copy of the change-of-

physician rules per § 11-9-514(c)(1)-(2).  Therefore, whether the treatment by Dr. Collins

was authorized or not is moot.

What remains, then, for consideration is whether the treatment by Collins that is

reflected in the records in evidence was reasonable and necessary.  Arkansas Code

Annotated Section 11-9-508(a) (Repl. 2002) states that an employer shall provide for an

injured employee such medical treatment as may be necessary in connection with the

injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120

S.W.3d 153 (2003).  But employers are liable only for such treatment and services as are

deemed necessary for the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20

Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a preponderance of

the evidence that medical treatment is reasonable and necessary for the treatment of a

compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).  What constitutes reasonable and necessary medical treatment is a

question of fact for the Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App.

13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333

(2001).

I have reviewed Dr. Collins’ treatment records, which are set forth in Claimant’s

Exhibit 3 and discussed supra, and I find that all of the treatment reflected therein was

reasonable and necessary.  He treated her for problems in her neck, right shoulder and

right hip–the injuries that Respondents agree are compensable.  This treatment consisted

of, inter alia, his assigning her to 26 physical therapy sessions–which Respondents
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covered.  As the records above show, these sessions improved her symptoms.  “Medical

treatments which are required so as to stabilize or maintain an injured worker are the

responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Claimant has proven by a preponderance of the evidence that she

was entitled to such treatment at Respondents’ expense.

B. Whether Claimant is entitled to additional temporary total disability benefits.

As the parties stipulated, and I accepted, Claimant received temporary total

disability benefits from April 21, 2010 through May 11, 2010.  In this action, she is arguing

that she is entitled to additional such benefits after the latter date.  Respondents dispute

her entitlement to these.

Claimant’s compensable neck, shoulder and hip injuries are unscheduled.  See Ark.

Code Ann. § 11-9-521 (Repl. 2002).  An employee who suffers a compensable

unscheduled injury is entitled to temporary total disability compensation for that period

within the healing period in which she has suffered a total incapacity to earn wages.  Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  Also, a

claimant must demonstrate that the disability lasted more than seven days.  Id. § 11-9-

501(a)(1).  Claimant must prove her entitlement to temporary total disability benefits by a

preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl. 2002).

The evidence reflects that on May 12, 2010, Dr. Warren released Claimant to

regular duty.  In doing so, he stated that Claimant “declined” additional treatment.  At the

hearing, she denied this.  I credit her testimony.  As discussed supra, she was still

presenting on that day with pain of 3/10.  The bone scan ordered by Warren was not

approved.  Claimant did not discontinue treatment.  Rather, she starting going to Dr.
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3This day is not specified, but it was no earlier than May 13, 2010 and no later
than May 18, 2010.

Collins; and as I found above, his treatment helped and was reasonable and necessary.

He found that she reached maximum medical improvement on August 30, 2010.  The

Commission is authorized to accept or reject a medical opinion and is authorized to

determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79

Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  I credit Dr. Collin’s opinion on this matter, and find that Claimant

did not reach the end of her healing period until August 30, 2010.

But the question remains whether she was totally incapacitated from earning wages

prior to the above date.  In her testimony, Claimant admitted that after Warren’s release

on May 12, 2010, she returned to work for a single day.3  But she was unable to do her

cleaning job, and described the experience as “a nightmare.”  I credit this, noting that this

conforms to the account she gave to Collins during their initial visit–that she had “gone

back to work and this has been terrible for her.”  I credit this.  The evidence reflects that

light duty work was unavailable at Eileenko.  But again, while she tried to return to work

because Dr. Warren released her to regular duty, I have not credited his finding that she

was ready to return to work at that point.  Instead, I credit Dr. Collins, who took her off work

when he first saw her on May 19, 2010.  I find that the evidence preponderates that she

was totally incapacitated from earning wages from May 14, 2010 until she returned to work

on July 22, 2010, when she returned to her regular duties at Eileenko prior to Collins’

release.
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C. Whether Claimant is entitled to permanent partial disability benefits.

As set out above, Dr. Collins assigned Claimant a five percent (5%) impairment

rating, which Claimant asserts was for her right shoulder injury.  She has contended that

she is entitled to this rating, and asks that the Commission assign ratings for her

compensable right shoulder injury as well.  Respondents have disputed the validity of any

rating in this matter.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”) as an impairment rating guide.  See AWCC R. 099.34.  A determination of the

existence or extent of physical impairment must be supported by objective and measurable

physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  “Objective

findings” are “those findings which cannot come under the voluntary control of the patient.”

Id. § 11-9-102(16)(A)(i).  Permanent benefits are to be awarded only following a

determination that the compensable injury is the major cause of the disability or

impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major cause” is defined as “more than fifty percent

(50%) of the cause,” and a finding of major cause must be established by a preponderance

of the evidence.  Id. § 11-9-102(14).  Any medical opinion must be stated within a

reasonable degree of medical certainty.  Id. § 11-9-102(16)(B).

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own



Smith - Claim No. G003611 18

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Dr. Collins, as discussed above, assigned Claimant a five percent (5%) permanent

partial impairment rating “based on the residual myofascial pain in the right trap.”

Presumably, “trap” refers to the trapezius muscle.  But I cannot award this rating to

Claimant.  He has cited no “objective and measurable physical or mental findings” in

support of the rating, and I cannot locate any myself in the medical evidence before me.

Thus, she has not shown that she is entitled to benefits of this type for her shoulder.

Concerning her neck, I note that Collins wrote that she had “increased spasm” in

that location during his initial examination of her on May 19, 2010.  Assuming for the sake

of argument that this is a finding he made and not simply something she reported to him,

this is an objective finding.  See Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d

167 (2000); Continental Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).

Furthermore, the Commission may rely on such a finding in assessing an impairment

rating.  See Coleman v. Pro Transp., 97 Ark. App. 338, 249 S.W.3d 149 (2007); Singleton

v. City of Pine Bluff, 97 Ark. App. 59, 244 S.W.3d 709 (2006).  But that is the only mention

of spasm in the record, and it occurred over three months before she reached the end of

her healing period on August 30, 2010.  Because it is never mentioned in the successive

examinations, this condition apparently resolved.  Dr. Collins was aware of Claimant’s

cervical complaints at the time he released her, and yet he saw nothing in this area for

which to assign an impairment rating.  I credit this, which comports with my own

assessment of the medical evidence.  There is no objective finding even remotely
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4I credit Dr. Dunnagan’s opinion that the May 10, 2010 cervical MRI’s reflection
of “some reversal of normal lordosis but no associated translation of the facets or
abnormal finding of the spinious processes” was “probably positional.”

contemporaneous with her release to support a rating for her neck.4  In sum, she has not

proven by a preponderance of the evidence that she is entitled to a permanent partial

impairment rating under the AMA Guides in connection with either her shoulder or her

neck.

D. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents have controverted Claimant’s entitlement

to additional temporary total disability benefits.  Her counsel is thus entitled to a

controverted attorney’s fee on all indemnity benefits awarded herein to Claimant, pursuant

to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CONCLUSION AND AWARD

Judgment is hereby entered In accordance with the findings of fact and conclusions

of law set forth above.  Respondents are directed to pay/furnish benefits in accordance

therewith.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney, the Hon. Darrell F. Brown, is entitled to attorney’s fees as set

forth in the findings of fact and conclusions of law above and pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 2002).
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


