
1The reason for the lengthy period between the prehearing conference and the
hearing is that a full hearing was initially scheduled for May 2, 2012.  However, my
office was notified that the claim had been settled, and for that reason, the file was
returned to the Commission’s general files on May 1, 2012.  The matter did not proceed
to settlement, Claimant’s counsel moved to withdraw from the case, and the Full
Commission granted this motion on June 20, 2012.  On August 31, 2012, Respondents
moved that the claim be dismissed under AWCC R. 099.13.  A hearing on the motion
took place on November 7, 2012.  In an opinion issued on November 9, 2012, the
motion to dismiss was denied and the instant hearing was scheduled for February 6,
2013.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. G103639

JERZY SKIBA, EMPLOYEE CLAIMANT

EPOXYN PRODUCTS, LLC, EMPLOYER RESPONDENT

TRAVELERS INS. CO., CARRIER/TPA RESPONDENT

OPINION FILED APRIL 30, 2013

Hearing before Administrative Law Judge O. Milton Fine II on February 6, 2013, in
Mountain Home, Baxter County, Arkansas.

Claimant pro se.

Respondents represented by Mr. Jarrod Parrish, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 6, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 27, 2012.1  A prehearing order

entered that same day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer/carrier relationship existed on or about

December 12, 2009.

Issues

At the beginning of the hearing, the parties discussed the issues set forth in

Commission Exhibit 1.  After the withdrawal of the issue concerning the constitutionality of

the Arkansas Workers’ Compensation Act, the following were litigated:

1. Whether Claimant sustained a compensable lung injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment.

3. When did Claimant provide notice of his alleged lung injury?

All other issues have been reserved.

Contentions

The respective contentions of the parties read as follows:

Claimant:

1. Claimant contends that he sustained a compensable injury to his lungs while

performing employment services for Respondent employer.
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Respondents:

1. Respondents contend that Claimant did not suffer a work-related injury or

occupational illness while working for Respondent employer.

2. Claimant has been diagnosed with histoplasmosis, a fungal disorder

associated with animal droppings.

3. Alternatively, in the event Claimant can establish compensability,

Respondents assert that notice of a work-related injury was not given until

the Form C was filed on May 2, 2011.

4. Additionally, Claimant’s medicals do not support entitlement to indemnity

benefits (temporary or permanent).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant’s Proffered Exhibit 1 will not be admitted into evidence.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable lung injury.
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5. Because of the above finding, the remaining issues–whether Claimant is

entitled to reasonable and necessary medical treatment and whether and

when he provided notice of his alleged injury–are moot and will not be

addressed.

PRELIMINARY RULINGS

Admissibility of Claimant’s Proffered Exhibit 1

At the hearing, Claimant moved for the admission of a two-page document–a

Material Safety Data Sheet for “Phthalic Anhydride-Flake.”  Respondents’ counsel objected

to the admission, noting that it had not been furnished to him at least seven days before

the hearing.  Claimant agreed that he had not exchanged the document with the other side

prior to the day of the hearing; he had only sent it to the Commission.  The prehearing

order in this case, Commission Exhibit 1, provides in pertinent part:

Exhibits and the identity of witnesses must be exchanged at least seven (7)
days prior to the hearing.  All depositions must be completed prior to the
hearing.  Medical reports must be exchanged at least seven (7) days prior to
the hearing pursuant to Ark. Code Ann. § 11-9-705(c)(2)(A) (Supp. 2011).
Evidence not disclosed in compliance with this Order shall not be considered
as evidence unless prior permission of the Commission is obtained and for
good cause shown.

Claimant by his own admission did not comply with the order by giving this item to

Respondents at least seven days prior to the hearing.  Nonetheless, I have the discretion

to admit or exclude the evidence.  See Coleman v. Pro Transportation, Inc., 97 Ark. App.

338, 249 S.W.3d 149 (2007).  However, under the circumstances presented here I cannot

properly admit the evidence.  Nothing before me excuses Claimant’s failure to provide the

proffered exhibit within the requisite period.  Hence, Claimant’s Proffered Exhibit 1 will not

be admitted into evidence, and will not be considered.  See Jobe v. St. Vincent
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North/Sherwood, 2005 AWCC 109, Claim No. F105594 (Full Commission Opinion filed

May 27, 2005), aff’d sub nom. St. Vincent Health Systems v. Jobe, No. CA 05-823 (Ark.

Ct. App. Feb. 8, 2006)(unpublished).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant, Mike Foster and Rodney Jones.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Respondents’ Exhibit 1, a compilation of

Claimant’s medical records, consisting of three index pages and 55 numbered pages

thereafter; and Respondents’ Exhibit 2, non-medical documents including Claimant’s

application for Social Security disability benefits, his Form AR-C, the discovery responses

by his former counsel, a statement by Rodney Jones dated August 3, 2011, and a

statement by Mike Foster dated August 26, 2011, consisting of one index page and 25

numbered pages thereafter.

In addition, the transcript of the November 7, 2012 hearing on the motion to dismiss

this claim has been incorporated herein by reference.

Adjudication

A. Compensability

The parties have stipulated that Claimant was an employee of Respondent Epoxyn

Products, LLC (“Epoxyn”) on or about December 12, 2009, which was the last date he

worked there.  He has alleged that as a result of his work there, he has suffered a
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2The medical records in evidence indicate that Claimant has also received the
diagnosis of chronic obstructive pulmonary disease (“COPD”).  But he made clear that
he is not alleging that his job caused his COPD.

compensable lung injury in the form of histoplasmosis.2  Respondents dispute that this

condition is work-related.

In Osmose Wood Preserving v. Jones, 40 Ark. App. 190, 843 S.W.2d 875 (1992),

the Arkansas Court of Appeals held that allegations of histoplasmosis as an alleged work-

related condition are analyzed under the test for an occupational disease.  In defining this

cause of action, Ark. Code Ann. § 11-9-601(e)(1)(A) (Repl. 2002) provides:

(A) “Occupational disease”, as used in this chapter, unless the context
otherwise requires, means any disease that results in disability or death and
arises out of and in the course of the occupation or employment of the
employee or naturally follows or unavoidably results from an injury as that
term is defined in this chapter.

A causal connection between Claimant’s job and the disease must be established by a

preponderance of the evidence.  Id. § 11-9-601(e)(1)(B).  This standard means the

evidence having greater weight or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326

S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

In setting parameters concerning such a claim, the statute further reads:

An employer shall not be liable for any compensation for an occupational
disease unless . . . [t]he disease is due to the nature of an employment in
which the hazards of the disease actually exist and are characteristic thereof
and peculiar to the trade, occupation, process, or employment and is actually
incurred in his or her employment.  This includes any disease due to or
attributable to exposure to or contact with any radioactive material by an
employee in the course of his or her employment[.]
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Ark. Code Ann. § 11-9-601(g)(1)(A) (Repl. 2002).  An occupational disease is characteristic

of an occupation, process or employment where there is a recognizable link between the

nature of the job performed and an increased risk in contracting the occupational disease

in question.  Sanyo Mfg. Corp. v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  Such

diseases are generally gradual rather than sudden in onset.  Hancock v. Modern Indus.

Laundry, 46 Ark. App. 186, 878 S.W.2d 416 (1994).

The medical records in evidence reflect that as part of his evaluation for knee

surgery, Claimant underwent a chest x-ray.  This showed lung density.  Because of this

finding, he underwent a CT scan of the chest on April 13, 2010.  The scan showed multiple

bilateral lung nodules.  When he presented to Dr. Wilman Perez for further evaluation on

May 5, 2010,  per the note, Claimant told the doctor that he has 75 pigeons at home, and

that he is exposed to their droppings.  Claimant also related that he had worked “in an

epoxy company.”  Perez felt that the nodules could be related to histoplasmosis or a

malignancy.  Claimant underwent a lung biopsy in June 8, 2010.  Dr. Perez wrote:

Patient has caseating granulomas on the surgical biopsy.  The preliminary
stains were negative, however, on further evaluation of subsequent slides of
the surgical lung biopsies, the pathology identified at least 20
microorganisms consistent with histoplasma.  He is going to call this
histoplasma infection.

The noted by Dr. Louis Elkins dated June 22, 2010 reads:

PATHOLOGY:  Reveals specimen A, biopsy right middle lung, mild to
moderate emphysematous changes, negative for tumor.  Specimen B,
biopsy right lower lung, necrotizing granulomatous inflammation with 1.1 cm
nodule.  Special stains positive for fungal organisms consistent with
histoplasmosis.  Acid-fast stain negative for organisms.
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3I recognize that Ark. Code Ann. § 11-9-705(a)(1) (Supp. 2011) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or
statutory rules of evidence or by technical or statutory rules of
procedure, except as provided by this chapter, but may make such
investigation or inquiry, or conduct the hearing, in a manner that will best
ascertain the rights of the parties.

(Emphasis added)  But I find that taking judicial notice here will help to “best ascertain
the rights of the parties” to this claim.

Dr. Perez wrote on June 21, 2010:  “His pathology sample from the right lower lobe biopsy

shows necrotizing granulomas with many organisms consistent with histoplasma.”  On

September 30, 2010, Claimant went to Dr. William Galli.  The doctor wrote, “This was a

surgical documentation I believe of a histoplasmosis.”

“Histoplasmosis” is defined in DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 856

(30th ed. 2003) as “infection resulting from inhalation, or sometimes ingestion, of spores of

Histoplasma capsulatum.  It is usually asymptomatic, but in a few case it may cause acute

pneumonia.”  The source specifies that the infection may involve the lungs.  Id.  In Smith

v. Univ. of Tex. Southwestern Med. Center of Dallas, 101 S.W.3d (Tex. App. 2003), the

Texas Court of Appeals wrote, “histoplasmosis is contracted through inhaling spores from

an organism that thrives in areas enriched by bird droppings.”  In Osmose, supra, the

Arkansas Court of Appeals found a causal connection between the claimant’s job, digging

around utility poles, and his histoplasmosis diagnosis.  In so doing, the court pointed out

that “the record discloses that [the claimant] was working in Northwest Arkansas which is

saturated with poultry production houses and that histoplasma capsulatum is endemic to

this area.”  Pursuant to Ark. R. Evid. 201,3 I am taking judicial notice that histoplasmosis
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is contracted through inhaling or ingesting spores from Histoplasma capsulatum, which

thrives in areas enriched by bird droppings.

With respect to the facts at hand, Claimant’s testimony was that he went to work for

Epoxyn on January 9, 2005 as a production mechanic.  The company makes

products–tabletops–out of resin,  In this position, he had to perform tasks in the “PA area,”

which was the area of the plant that used chemicals.  His duties included changing the PA

pump and the elevator pipe, which took place once every one to two months, and fixing the

conveyor belt, which occurred multiple times each day.  A job that he stated he performed

“all the time” was the changing of the steam line and the mixer that is inside the holding

tank at the plant.  Claimant’s testimony was that these jobs took place in “restriction

areas”–where he was required to wear a mask.  The mask, furnished by Epoxyn, covered

his face and had a filter on the side.

However, he was not required to wear a mask in non-restricted areas.  This included

the mechanical area.  He stated that it was a “dirty place too, there was chemical all over.

If I come in the morning, I have to clean my tools; next day I come in, I got to clean my

tools again because they were full [of] dust, chemical dust.”  Claimant attributed the

presence of the dust to the part of the tabletop manufacturing process where the resin is

cut and sanded and buffed.  He related that people in the mechanical area would use air

hoses to remove the dust; but this would cause it to circulate in the air.  According to

Claimant, the dust clings to clothing, and he was given coveralls to wear only when he was

in the restricted areas.  He described all non-restricted areas, with the excepted of the

shipping department, as having dust everywhere.



Skiba - Claim No. G103639 10

The dust that Claimant described was dry, and he could not identify what was in it.

He testified that he did not witness or experience any fungus, mold, or decaying or rotting

materials at Epoxyn.  Claimant could not identify by name any chemical that he alleged

caused him to develop histoplasmosis.  While he testified in his deposition that he did not

have to deal with animals or animal droppings at Epoxyn, Claimant at the hearing stated

that this was “a mistake.”  He testified that because there were numerous pigeons at

Epoxyn and because they drop into the material there and damage it, they are killed at the

plant.  He added (in apparent reference to the other hearing witnesses):  “Ask these

people; they know how many pigeon we have and what the pigeon do for company.  They

kill ‘em because they damage material.”

Claimant testified that he began to develop breathing problems about three and

one-half years after he began working there.  This was about one year before he

underwent the CT scan.  Later, he stated that the onset of his symptoms was between his

first knee replacement, in December 2009, and the second, in December 2011.  He has

not smoked since around 1980.

When asked about the May 5, 2010 note by Dr. Perez that reflects that Claimant

keeps 75 pigeons in his house, he responded that he did not recall such a conversation.

He denied that has ever kept that many birds at one time–he described the number

variously as 25 to 40.  However, he admitted that he did possess them throughout the time

period relevant to this action, and added that they are housed in a cages outside, next to

the rear of his garage.  Claimant estimated that the cage is 11 feet wide and 8 feet high,

and he is able to step inside it.  It is completely open inside, which allows the birds freedom
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to interact.   He uses a shop vacuum to pick up their droppings and feathers every two

weeks, and he empties the vacuum after each use.  Claimant uses a wet rag to clean the

inside of the vacuum.  Asked to explain why his deposition testimony was that he kept no

birds at his house, he again called his answer “a mistake” and explained that he thought

he was being asked whether he had pigeons at his house as of the date of the deposition.

He related that he has been keeping pigeons for about six years.

Called by Respondents, Mike Foster testified that he worked at Epoxyn in 2009, but

is not employed there any longer.  He associated with Claimant away from the workplace,

and went to his house on several occasions.  According to Foster, he first saw Claimant’s

pigeon coop in 2007.  He described the coop as being  around ten feet tall, the width of the

two-car garage, and about five to six feet deep.  Foster estimated that the coop contained

25 to 50 pigeons.  He observed bird feces and feathers around the coop and in the garage.

Based on his acquaintance with Claimant, Foster felt that he was passionate about the

birds.  He stated that while sparrows got into the Epoxyn facility on occasion, he never saw

pigeons there.

Foster’s testimony was that the “PA room” stood for Phthalic Andydride.  It is a

catalyst used at Epoxyn.  He witnessed the presence of dust and ground silica at the plant.

According to Foster, while it was forbidden to use air hoses there to clean off dust, the

practice occurred nonetheless.  But he added that the ground silica, which was white, was

not present in areas where masks were not worn; but other types of dust were present,

including that brought into the factory from the outside by the forklifts.
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Also called by Respondents, Rodney Jones testified that he was employed at

Epoxyn from 2008 or 2009 until 2012.  He was acquainted with Claimant, and related that

he had told him that while he was still living in Chicago, he would bring pigeons with him

on fishing trips to Arkansas and release them in Missouri.  However, he admitted that the

reverse might have been the case–Claimant was living in Arkansas and traveling to

Chicago when the pigeon releases occurred.

Jones, like Claimant, was a maintenance worker at Epoxyn.  He described seeing

dust at the plant.  When asked if he knew what kind of dust it was, he responded:

It would be silica mainly and then the PA fumes, when PA, PA has to be kept
hot, 230 degrees or something, to stay liquid, and then when it hits the air,
it starts cooling and it turns into, it’s kind of like snow sort of and it floats in
the air.

Jones added that “the building is full . . . [y]ou’ll see it in the pouring department more

because that’s where it is, but it’s everywhere.”  He witnessed people using air hoses to

blow the dust off their clothes.  When asked if he had experienced lung problems as a

result of working at Epoxyn, he stated:  “Yes, I did have to start using an inhaler, which

most people do that work there.”  But he does not have histoplasmosis, and is unaware of

anyone else at the plant suffering from it.

In the case at bar, I cannot find that Claimant has established any causal connection

between his job at Epoxyn and his histoplasmosis diagnosis.  Nothing before me shows

that spores of Histoplasma capsulatum–the causative agent of histoplasmosis–were

present at the Epoxyn facility.  Claimant gave inconsistent testimony concerning the

presence of pigeons at the plant, and I cannot credit it.  However, I credit Foster’s
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testimony that there were no pigeons at Epoxyn–just sparrows on occasion.  Furthermore,

the evidence does not show that the hazards of histoplasmosis actually existed at the plant

or were characteristic thereof and peculiar to Claimant’s job there.

To the contrary, the evidence preponderates that Claimant contracted this disease

from keeping and maintaining pigeons–a hobby he nurtured at his home and which bore

no relation to his employment at Epoxyn.  Claimant admitted that he kept sizeable numbers

of pigeons during the time period at issue, that he was in close proximity to the feathers

and droppings left by the birds, and that he used a vacuum to pick up the feathers and

droppings.  After emptying the vacuum, he used a wet rag to clean it–which again put him

in close contact with these materials.  Claimant has not proven by a preponderance of the

evidence that he suffered a compensable lung injury.  For this reason, his claim must fail

at the outset.

B. Remaining Issues

Claimant has argued that he entitled to medical treatment of his lung condition.

Respondents, in turn, have contended if Claimant can establish compensability, notice of

a work-related injury was not given until the Form C was filed on May 2, 2011.  But

because he has not proven that he sustained a compensable injury to his lungs, these

issues are moot and will not be addressed.

CONCLUSION

In accordance with the findings of fact set forth above, this claim is hereby denied

and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


