
       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G009949

ROGER SIMPSON, Employee   CLAIMANT

ARKANSAS HIGHWAY & TRANSPORTATION DEPT., Employer RESPONDENT

PUBLIC EMPLOYEE CLAIMS DIVISION                 NO. 1 RESPONDENT
Insurance carrier

DEATH & PERMANENT DISABILITY TRUST FUND         NO. 2   RESPONDENT

 OPINION FILED APRIL 29, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.
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Respondent No. 1 represented by TERRY LUCY, Attorney, Little Rock,
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Respondent No. 2 represented by CHRISTY KING, Attorney, Little
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STATEMENT OF THE CASE

On January 29, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on October 23,

2012, and a pre hearing order filed on October 24, 2012.    A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference, the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On November 8, 2010,  the relationship of employee-

employer-carrier  existed between the parties.
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3. On November 8, 2010, the claimant sustained a compensable

injury.

4. The appropriate weekly compensation benefits $521 for TTD

and $391 for PPD.

5. The claimant’s healing period ended on April 4, 2012.

6. The respondents accept liability for permanent partial

disability in the amount of 27% to the body as a whole.

By agreement of the parties, the parties agreed that the

following issues are to be litigated:

1. The claimant’s entitlement to wage loss.

2. Attorneys’ fees.

The claimant contends that he [is] permanently and totally

disabled as a result of his admittedly compensable injuries.  In

the alternative, the claimant contends that he is entitled to

permanent disability benefits greatly in excess of his impairment

ratings which include not only a 25% impairment to the body as a

whole in regard to his back but also a 2% impairment to the body as

a whole in regard to his left shoulder. The claimant contends that

his attorney is entitled to an appropriate attorney’s fee.  The

respondent #1 contends that the claimant cannot prove, by a

preponderance of the credible evidence, that he is permanently and

totally disabled or otherwise entitled to wage loss disability

benefits in excess of his percentage of permanent anatomical

impairment.  Respondent #1 also reserves the issue of set-offs,

should the Arkansas Highway Department retirement be accessed.  The

respondent #2 contends if the claimant is found to be permanently
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and totally disabled, the Trust Fund stands ready to commence

weekly benefits in compliance with A.C.A. §11-9-502.  Therefore,

the Trust Fund has not controverted the claimant’s entitlement to

benefits.

The stipulations agreed to by the parties at the pre hearing

conference on October 23, 2012, and contained in the pre hearing

order filed on October 24, 2012, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

    FACTUAL BACKGROUND

The claimant is a 46-year-old male.  He suffered an admittedly

compensable injury on November 8, 2010.  The claimant stated that

he had hurt his back while cutting a tree on the side of the

highway.  He stated that when he sawed the tree, it spun on the

stump.  The tree came down on top of him and had to be cut

off(Record, 13).  The medical functional capacity evaluations

submitted confirm that the claimant had a T12 through L2 fusion on

November 10, 2010(Claimant’s No. 1 p. 3). The fusion was performed

to stabilize an L1 fracture(Claimant’s No. 1, p. 6).  Additionally,

the claimant’s medical evidence confirms that he was treated on

December 29, 2010 for left shoulder pain.  The claimant reported

that due to his back injury he had not noticed the shoulder problem

until he was recovering from fusion surgery(Claimant’s No. 1, p.

7). X-rays were performed during this visit and revealed that the
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claimant suffered a rotator cuff tear(Claimant’s No. 1, p. 7).

Operative intervention was recommended and the claimant had rotator

cuff surgery on January 17, 2011(Claimant’s No. 1, p. 9).  The

claimant was assessed a 2% impairment to the body as a whole

related to his shoulder injury.

The claimant appeared at the hearing on January 29, 2013

wearing a brace.  He added that he wore the brace on long trips,

because his back hurt(Record, 11-12).  He added that it was 120

miles from his home to the hearing and took two and one half hours.

He continued that on the trip he had to “get out and walk around.”

The claimant stated that his back was hurting too badly to make a

trip without stopping.  He stated that he had to stop twice while

making the trip to the hearing(Record, 12).  The claimant stated

that he had not worked since the accident on November 8, 2010.  He

added that he had worked for the highway department for 25 years on

finish motor patrol(Record, 13).  He added that his job was to run

heavy equipment.  The claimant stated that it was physical work,

shoveling, running a chain saw, grader, dozer, backhoe and driving

trucks.  He stated that he had also run a tractor and cut brush.

The claimant stated that he had not done any job for the respondent

that was not physically demanding.  He added that he had driven a

truck in 1994 for six months.  He stated that he still had a CDL,

but he could not drive a truck in his current condition(Record, 14-

15).  The claimant stated that he could not pass the Department of

Transportation physical to drive a truck.  He added that he had not

worked any other jobs than truck driving.   The claimant stated
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that he had looked for work since his accident.  He said that

Heather Taylor, who conducted the functional capacity evaluation

had sent him some job possibilities.  He stated that his wife had

looked up the jobs on line for him because he did not know anything

about computers(Record, 15-16).  He added that he had done all he

knew to do to find a job.  The claimant stated that once he was

released he had contacted the respondent to see if they could put

him back to work.  He added they did not offer him a job.  The

claimant stated that he could not bend over and could hardly walk.

He added that his back hurts all the time and he could not run a

chain saw or equipment.  He continued that he could not do anything

he used to do.  

The claimant stated that Dr. DeCastro determined that he had

reached MMI in April of 2012.  Dr. DeCastro’s notations confirm

that he assessed that claimant an impairment rating of 25% to the

body as a whole related to his back on April 4, 2012(Claimant’s No.

1, p. 15).  The claimant was assessed a 2% impairment to the body

as a whole related to his left shoulder on April 6, 2011(Claimant’s

No. 1, p. 16).  On May 18, 2012, Dr. DeCastro filled out a work

capacity form for the respondent.  On that form, he noted that the

claimant was on full restrictions and unable to work(Claimant’s No.

1, p. 18).  In October of 2012, the claimant was allowed to return

to work with a list of partial restrictions.  The claimant was

totally restricted from twisting, bending, climbing, using a jack

hammer, flagging traffic, and weed eating(Claimant’s No. 1, p. 19).

The claimant stated that he ended up seeing Dr. Baskin.  The
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claimant stated that he was sent to Dr. Baskin by workers’

compensation and he went voluntarily.  He added that Dr. Baskin had

recommended medicine and rehab(Record, 16-17).  He added that he

was willing to do anything to get back in the work force and fully

cooperated with Dr. Baskin.  The claimant stated that he did rehab

for four weeks and then was released(Record, 17).  He added that he

had a total restriction from twisting, bending and climbing.  The

claimant continued that he could not sit in one spot for a long

time.  He added that his leg and back would hurt and he had to

stand up and move.  The claimant stated that one of the jobs

recommended to him was a “skidder.”  He stated that a skidder would

skid logs up to a pile to be loaded on a log truck.  He added it

was like a big tractor. The claimant stated that it would be a

physically demanding job and there was no way that he could do such

a job.  He stated that if he could be a skidder, then he could do

his job at the highway department.  The claimant continued that his

condition was worse since his functional capacity evaluation.  He

noted that the functional capacity evaluation allowed him to lift

50 pounds occasionally and he agreed that he could lift 50 pounds

occasionally(Record, 19).  The claimant added that even though he

could occasionally lift 50 pounds, all the other restrictions

placed on him by Dr. DeCastro would still apply(Record, 20).  He

added that he did not know of any job that he had ever done that

would fit into the restrictions he was given. The claimant stated

that the pain caused problems with his sleep(Record, 22).  He

stated that he had pain in his back and legs.  The claimant added
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that he was would take prescription pain medication at night and

was still taking it(Record, 22).  The claimant stated that he did

not do well in school.  He added that he could not learn and was in

special education classes(Claimant’s No. 2, p. 19).  He had not

been able to understand forms provided by Ms. Taylor.  He stated

that he had never picked up a book to read.  The claimant stated

that he was making about $45,000 per year when he got hurt and he

would like to still have that job.  He added that if there was any

possible way to he could do that job, he would be doing it(Record,

21).  The claimant stated that he had done all he knew to do to get

a job.  He added that he would love to work(Record, 22).  

The claimant’s wife testified that she took care of paying

bills and financial matters because the claimant did not comprehend

it.  She added that she wrote checks to pay bills(Record, 7).  The

witness testified that after taking the functional capacity

evaluation, she noticed the claimant hurting more.  She stated that

he “laid around” most of the time.  The witness continued that she

used the computer to look up jobs.  She added that when the

claimant received a list of jobs, she would look them up and help

him apply.  She stated that the claimant is not good on the

computer (Record, 8).  Ms. Simpson testified that the claimant had

gone to Hot Springs to look for work and been told he could apply

for jobs at Lowe’s on their computer. She stated that the claimant

was unable to use the computer at the store, but had returned home

and she had used the computer to help him apply.  The witness

stated that the claimant had changed since before he hurt his back
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in November of 2010.  She stated that he could not do the work he

used to do.  He could also not work on the farm like he used

to(Record, 9).  Ms. Simpson added that he had been very active

before his accident.  She stated that she did most of the work

around the house and yard(Record, 9).

A functional capacity evaluation was performed on the claimant

on November 9, 2012.  Ms. Taylor stated in the record of the

evaluation:

“Mr. Simpson has performed work of only a
semi-skilled nature for the past 25 years,
therefore it does not appear that he had
acquired any significant transferrable
skills.” 

“If Mr. Simpson is able to return to the
workforce in the future, he likely would be
qualified to perform only other semi-skilled
or unskilled jobs”(Claimant’s No. 2, p. 5). 

 Additionally, Ms. Taylor noted that she felt that the

claimant could return to work and perform work in the medium

category of work demands.  She noted, however, that she could not

identify any unskilled or semi-skilled jobs in that category.  She

continued that the claimant was not a candidate for retraining and

due to the fact that he would only be able to pursue jobs in the

semi-skilled or unskilled category, he would suffer a significant

wage differential(Claimant’s No. 2, p. 10).  In letters, dated

November 29, 2012, December 17, 2012, and December 31, 2012, Ms.

Taylor listed possible jobs for the claimant as store clerks, parts

packager, skidder operator, cashier, pizza delivery driver, and an

on-call driver.  These jobs all paid approximately $7.25-$8.00 per

hour(Claimant’s No. 2, p. 12-15).   
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   DISCUSSION

The claimant has asked the Commission to determine if he is

permanently and totally disabled.  Additionally, he is asking the

Commission to assess an additional amount of wage loss above the

27% assessed. 

  The first issue to be addressed is whether the claimant is

entitled to permanent total disability under the Arkansas Workers’

Compensation Act. Permanent total disability is defined in A.C.A.

§11-9-519(e)(1) as the inability, because of a compensable injury

or an occupational disease, to earn any meaningful wages in the

same or other employment. The burden of proof is on the employee to

prove inability to earn any meaningful wages in the same or other

employment, A.C.A. §11-9-519(e)(2).  Here, the claimant clearly

cannot return to the type work that he did prior to his injury.

His testimony and the medical evidence supports that he cannot use

a chain saw or jack hammer bend, twist, climb, weed eat, and stoop.

The claimant testified that he has continuing pain in his back and

legs.  He can however, according to his functional capacity

evaluation, perform  tasks in the medium capacity of work demands.

He is however, not  a candidate for retraining and can only work

semi-skilled to unskilled jobs.  He has been given numerous job

openings that would fit those demands and has applied for those

jobs.  He testified that he would like to be able to work.  While

the claimant has a limited educational history and capacity, he is

capable of some type of employment.  Clearly, his earnings will be

decreased due to the level of skill in which he can work and the
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type of jobs that are available to him.  His loss of wages will be

addressed in the next section.   The claimant testified that his

back pain and associated symptoms prevented him from returning to

work for the respondent or to similar employment.   The Commission,

however, is not convinced from the testimony presented that the

claimant cannot find some type of meaningful employment.  While I

believe the claimant’s job opportunities are significantly

different than they were before his accident, he can earn

meaningful wages.  The claimant in this case has failed to prove

that because of his compensable injury he has the inability to earn

any meaningful wages in the same or other employment.  The

claimant’s testimony suggested that he suffered pain and continuing

limitations, but did not convince the Commission that claimant

suffered to an extent that rendered him totally unable to work. 

The Commission has next been asked to address the issue of

wage loss. A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute, when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.
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593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

Here, the question is whether the claimant is entitled to wage loss

in excess of the 27% anatomical impairment rating already assessed.

     In Logan County v. McDonald, 90 Ark. App. 409, 206 S.W. 3d 258

(2005), the Arkansas Court of Appeals found that the Workers’

Compensation Commission had substantial evidence to justify its

decision of awarding the employee a 25% wage loss in excess of an

impairment rating under subdivision (B)(1) of A.C.A. §11-9-522.  In

that case, the claimant was 58 years old, had limited education,

and had worked as a mechanic for many years. In the instant case,

the Commission must take into consideration, all of the claimant’s

work history and education.  Also, the Commission must consider the

functional capacity evaluation which states that the claimant can

work at the medium work classification. Here, the claimant is 46

years old, with limited education, and has worked for the

respondent for 25 years.   The claimant testified that he could not

return to work for the respondent.  Clearly, his medical condition

prevents him from working in any  position that suits his work

history.  He stated that he had a CDL but could not drive a truck

and did not know of any jobs that he had ever done that would fit
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his permanent restrictions.   While he is a fairly young man, his

limited education and capabilities do not allow him to be

retrained.  His functional capacity evaluation states that he can

do work in the medium work category, however, the permanent

restrictions along with his educational status force him into

unskilled or semi-skilled work.  The record reflects that Ms.

Taylor provided numerous lists of jobs for the claimant, some of

which he has made application.  However, those jobs force the

claimant to take significant loss in wages.  The claimant testified

that he was making about $45,000 at the time of his injury.  It

should be noted that he was making this amount of salary even with

his minimal education.  Clearly, his wages were based on the

physical labor he was able to perform.  Now, due to his injury, the

claimant is unable to work at such labor intensive work and would

be force to take jobs making a minimum wage.  

I have reviewed the claimant’s testimony related to his

education, work history, and continued pain and due to his back

injury and related symptoms.  Certainly, the claimant’s pool of

available jobs is smaller due to his compensable injury and its

effects.  Based on his work history in total, his education, and

experience, the pool of jobs available to claimant with his

continued back pain and restrictions is significantly smaller.  It

appears from his testimony that he certainly cannot return to work

for the respondent or in any such job that might be available.

Additionally, pizza delivery, clerk, cashier, on-call driver, and

skidder positions are indeed options for the claimant to return to
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some employment. However those jobs would result in significantly

less money than he made working for the respondent.

  After considering all of the evidence including age,

education, and work experience, I find that the claimant’s

employment opportunities have been reduced by the physical

limitations caused by his compensable injury and continued pain and

restrictions. In my opinion, this loss of wage-earning capacity

would entitle the claimant to an amount of wage loss or functional

impairment that would be equal to a whole body impairment rating of

50%.  This amount is over and above any consideration of anatomical

impairment. While the Commission can find that the wage loss

factors are such to render the claimant permanently and totally

disabled, I have previously found that the claimant is not

permanently and totally disabled.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Based on the evidence presented, the claimant is not

permanently and totally disabled.  His compensable injury

has not rendered him unable to find any meaningful

employment.

  2. Having considered the claimant’s age, education and work

history, I do find that the claimant’s pool of available

jobs is greatly reduced due to his compensable injury. 

Therefore, considering his work history, there has

clearly been reduction in the pool of available jobs for

the claimant.  I assess a 50% functional impairment or

wage loss rating based on the presented evidence.  This
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amount is in addition to the 27% anatomical rating

already assessed.

  3. The claimant’s attorney is entitled to attorneys’ fees

based on the finding that the claimant is entitled to a

50% functional impairment rating for wage loss.

 ORDER

The claimant is not permanently and totally disabled.  The

respondents shall pay the claimant a 50% functional impairment for

wage loss.  The respondents shall pay to the claimant’s attorney an

attorney’s fee based on wage loss for the 50% impairment rating.

IT IS SO ORDERED.   

                            
                                                            

  AMY GRIMES
                 Administrative Law Judge


