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       BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G203574

BENNY SHEPHERD, Employee   CLAIMANT

CEDAR RIDGE QUARRIES, EMPLOYER RESPONDENT

PEERLESS INDEMNITY INSURANCE RESPONDENT

OPINION FILED FEBRUARY 19, 2013

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant pro se.

Respondent is represented by JAMES A. ARNOLD, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On January 29,  2013,  the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing on the respondent’s Motion for Sanctions.  The

respondents filed their motion on December 17, 2012 (Commission

Exhibit No. 3).  The claimant was pro se and there was no response

to the Motion for Sanctions. On October 23, 2012, a hearing was

held in the Commission’s Fort Smith office on the respondents’

Motion to Compel.  As a result of that hearing, the respondents’

motion was granted.  In an opinion dated November 13, 2012, the

claimant was ordered to supply the respondents with a requested

social security authorization(Commission’s Exhibit No. 4).  The

claimant did not appeal the order dated November 13, 2012, and the

order is final.  The claimant did not supply the respondents with

the ordered information.   At the time of the Motion to Compel
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hearing, the claimant was represented by Michael Ellig.  The

claimant did not appear for that hearing or contact his attorney.

Mr. Ellig subsequently withdrew from the case.  Notice of a January

hearing was sent to the parties dated December 28, 2012.  The

claimant’s notice was sent by certified mail and marked “return to

sender.”  The postal notations show that delivery was attempted on

January 2, 2013, January 7, 2013, and January 17, 2013, at which

time the letter was returned(Commission Exhibit No. 2).  The notice

advised the parties of the time and date of a hearing on the

respondents’ Motion for Sanctions (Commission Exhibit No. 1).  The

hearing was scheduled for January 29, 2013, at 1:00 p.m. in the

Commission’s Fort Smith office.

On January 29, 2013, I opened the Commission’s hearing at 1:00

p.m.  At that time the claimant was not present.  At the time of

the hearing on the Motion for Sanctions, the claimant had not

provided the Commission or the respondents the requested

discovery(Record, p. 3).  I began the hearing and read the

respondents’ motion into the record.  Upon completion of reading

the motion into the record, I inquired if the respondents had any

additional information.  The respondents’ attorney stated that

efforts had been made to “get this man’s attention(Record, p. 5).

The respondents’ attorney went on to argue that he wished the case

be dismissed with prejudice as he did not want his client exposed

to more expense, should the claimant surface. (Record, p. 6). 
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The claimant did not appear either before the hearing or at

any point during the hearing on January 29, 2013.  The Workers’

Compensation Commission had no contact with the claimant at anytime

before or the day of hearing.  Additionally, the claimant did not

provide the ordered discovery or respond to the opinion and notices

sent to his attention.

The respondent’s have moved for sanctions in the form of a

dismissal with prejudice in this matter.  The respondents contend

that they are entitled to a dismissal with prejudice since the

claimant has failed to comply with requested discovery and has

failed to comply with the Judge’s order of November 13, 2012.

Additionally, the claimant has failed to make himself present for

the hearing on January 29, 2013, and also failed to be present for

the hearing on October 23, 2012.

From a review of the record as a whole, including all

documents associated with this claim, the respondents’ Motion for

Sanctions and other matters properly before the Commission and

having had the opportunity to review the respondents’ motion and

all statements by the respondents’ attorney, I find that this

matter should be dismissed with prejudice.
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ORDER

Pursuant to the above statement of the case, I have no choice

but to dismiss this claim with prejudice.

IT IS SO ORDERED.

                               
AMY GRIMES
ADMINISTRATIVE LAW JUDGE


