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Respondents represented by Mr. Frank B. Newell, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 27, 2013, the above-captioned claim was heard in Batesville,

Arkansas.  A prehearing conference took place on January 28, 2013.  A prehearing order

entered that day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  They are

the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on May 22, 2009, when

Claimant sustained a compensable injury to his lumbar spine.
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Issues

At the hearing, the parties discussed the issue set forth in Commission Exhibit 1.

After the amendment of it by mutual agreement, it reads as follows:

1. Whether Claimant is entitled to additional medical treatment in the form of

lumbar surgery.

All other issues were reserved.

Contentions

After the addition of a fifth contention at the hearing by Respondents, the respective

contentions of the parties read:

Claimant:

1. Claimant contends that he sustained a compensable injury to his back during

the course and scope of his employment with respondents and is entitled to

additional medical treatment.

Respondents:

1. Respondents contend that Claimant sustained a compensable lumbar injury

on or about May 22, 2009.

2. Drs. Ted Saer and Gregory Ricca have proposed lumbar surgery for

Claimant.

3. With regard to both surgical recommendations, pursuant to Rule 099.30S

(preauthorization) Respondents have submitted the surgical proposal to a

physician through an approved contractor.  In both cases, preauthorization

has been denied.
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4. Respondents have denied liability for Claimant’s lumbar surgery only

because that surgery has not been approved as a result of the mandatory

process required by the Commission.

5. Respondents contend that the surgery that Claimant is seeking is not

reasonable or necessary because doctors who reviewed it as part of the pre-

certification process in AWCC R. 099.30(I)(S) found that conservative

measures are first required.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to additional treatment of his back by Dr. Gregory Ricca in the form of a post

lumbar interbody fusion and posterior facet fusions with interbody cages,

local autograft, synthetic bone graft extender and pedicle fixation at L5-S1.
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CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

Other than the prehearing order discussed above, the sole exhibit admitted into

evidence in this case was Joint Exhibit 1, a compilation of Claimant’s medical records,

consisting of three index pages and 50 numbered pages thereafter.

Adjudication

A. Whether Claimant is entitled to additional medical treatment.

Introduction.  Claimant, who is 22 years old, has a graduate equivalency degree,

and attended some college, was involved in a job related accident at Respondent Beverly’s

Construction (“Beverly’s) on May 22, 2009, which he described as follows:

I was a laborer.  I was–I’d either go out on jobs, or I’d mainly stay at the shop
and clean it up, load trailers, unload trailers . . . It was overhang jacks that
weighed about 25 to–anywhere between 15 and 25 pounds.  It was–they
was in a storage shed just right next to the–the trailer was over here.  The
storage shed was over here.  I had to get them out.  I had to get 110 of them.
I had to make them to size.  What overhang jacks are is they go on the side
of bridges to pour forms.  Well, I had to load and stack, and it was repeated
lifting from the ground to the trailer, and I had to get up on the trailer and
stack them.  Well, 110 of them repeated lifting–well, I threw my back out, my
lower back . . . It was like immediate–I heard something pop and instant pain
. . . [in] [m]y lower back.

As the parties stipulated, and I have accepted, Claimant suffered a compensable

injury to his lumbar spine as a result of the above incident.  Respondents have paid for

Claimant’s treatment, which thus far has been conservative in nature.  But two

physicians–Drs. Edward Saer and Gregory Ricca–have recommended surgical procedures.

The surgery Saer recommended, a microdiskectomy at L5-S1, is less extensive than the

one Ricca has recommended, a post lumbar interbody fusion and posterior facet fusions



Shanrock - Claim No. F904877 5

with interbody cages, local autograft, synthetic bone graft extender and pedicle fixation at

L5-S1.  But when Respondents referred the two recommendations for pre-authorization

pursuant to AWCC R. 099.30(I)(S), they were not authorized.  That was the impetus for

this claim and hearing.

Claimant has argued that he is entitled to the procedure Dr. Ricca has

recommended.  Respondents initially took the position that surgery was only denied

because the procedures did not pass pre-authorization.  But at the hearing, they

supplemented their response to add the contention that the surgeries are neither

reasonable nor necessary based on the reasons supplied by the pre-authorization doctors.

Standards.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that

an employer shall provide for an injured employee such medical treatment as may be

necessary in connection with the injury received by the employee.  Wal-Mart Stores, Inc.

v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for

such treatment and services as are deemed necessary for the treatment of the claimant’s

injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant

must prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,
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74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

As the Arkansas Court of Appeals has held, a claimant may be entitled to additional

treatment even after (as here) the healing period has ended, if said treatment is geared

toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230,

184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d

845 (1983).  Such services can include those for the purpose of diagnosing the nature and

extent of the compensable injury; reducing or alleviating symptoms resulting from the

compensable injury; maintaining the level of healing achieved; or preventing further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods,

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.

Testimony.  Claimant testified that he has worked as a tree cutter and in

construction labor.  He would like to become an electrician or a welder.  It was after

working for about four and a half months for Beverly’s that he injured his lower back.  He
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told the company owner about the injury the following day, and her response was to place

him in a device that hangs the user upside-down in order to stretch the spine.  Not only did

this not bring relief, but it hurt, according to Claimant.  He first treated with Dr. Lackey

Moody, his personal physician, who recommended light duty and prescribed Hydrocodone.

When he returned to work, he was assigned to sit on a cinder block and clean the oil off

of bolts.  Claimant testified that “I got hurt, and then they sent me to their doctor.”

He went to Dr. Saer, who had him undergo an MRI and an epidural steroid injection.

Asked if the procedure helped, Claimant responded:  “It helped the right side for a little bit,

and then made the left side start hurting.”  Saer also had him undergo physical therapy;

but Claimant stated that the treatment did not provide him with any relief.  Later, Dr. Saer

sent Claimant for some L5 nerve root block injections.  His injections were performed by

Dr. Carlos Roman.  But these did not help, either.  Thereafter, Saer sent him for a second

lumbar MRI, which showed that his L5-S1 disc had herniated.  Claimant’s understand is

that the last time he saw Saer, he felt that he was a candidate for surgery.  Respondents

sent the doctor’s recommendation off for pre-authorization, but it was not accepted.

After this occurred, Claimant obtained a one-time change of physician to Dr. Ricca.

He saw Ricca twice, and underwent another lumbar MRI.  The doctor recommended

surgery.

Asked about his present condition, Claimant stated:  “I need surgery, I’m in major

pain.”  When it was pointed out that Claimant’s injury was less than four years prior to the

hearing, he responded that he was wrong about how much time had elapsed since his pain

began, and that he had no back problems before the work-related incident at Beverly’s.

He related that his symptoms are no different than they were when he was injured.  He
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suffers from continuous sharp pain in his back, and numbness in the right side of his right

leg.  Dr. David Brightwell, his personal physician, is currently prescribing his pain

medication and muscle relaxers.  He takes an over-the-counter anti-inflammatory as well.

Claimant has not undergone any additional physical therapy.

Elaborating on his testimony on direct examination that his symptoms have not

changed since the incident at Beverly’s, the following exchange took place on cross-

examination:

Q. Mr. Shanrock, did your symptoms ever change between the day you
were hurt in 2009 and when you saw Dr. Ricca?

A. They got worse.

Q. They got worse?

A. Yes.

Q. And do you remember a time when your symptoms got worse
suddenly?

A. They got worse after seeing Edward Saer.

Q. And so when you say they got worse seeing Dr. Edward Saer, tell me
a little bit more about that.  When did they get worse?

A. They got worse by seeing him.

Q. You mean the day you saw him?

A. Yes.

Q. And do you associate your symptoms getting worse with something
he did, or did they just happen to get worse on–

A. They just happened to get worse because I had a bulging disc, and
then it ruptured.  I mean, over time, if you don’t get a problem taken
care of, extra problems happen.
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Q. Okay.  So you went to Dr. Saer’s office feeling one way and left Dr.
Saer’s office feeling another way; is that what you’re saying?

A. Yes, that’s what I’m saying.

Q. And did your–when you say your symptoms got worse, did you have
additional–did you start having additional symptoms at any point in
that period of time between 2009 and when you saw Dr. Ricca, and
by that I mean a pain or numbness in a different part of your body?

A. No.  It was all down the right leg.

Q. Okay.  So all–

A. And can I ask you–can I tell you something else?  When I sit on the
toilet, both of my legs go numb.

Q. All right.  And how long has that been going on?

A. That’s been going on the whole time.

He elaborated on re-direct that his pain did not worsen suddenly one day; rather, it

worsened over the course of the two years that he treated with Dr. Saer.

Asked if he is willing to undergo surgery, Claimant replied, “Yes, sir, I would . . . I’d

go tomorrow and have it.”  He prefers Dr. Ricca because “he’s a teacher and he teaches

people how to do it, and I’d rather have the teacher to do it . . . I’d rather have the expert.”

When it was pointed out that the procedure recommended by Ricca is more extensive than

the one proposed by Saer, Claimant agreed and expressed the desire for what Ricca

wants to do.

Claimant’s testimony was that, at present, he has not been able to find any work that

he can tolerate performing.  After leaving Beverly’s, he worked in evisceration at Pilgrim’s

Pride from February to August of 2012.  He used a pair of scissors for this task, and could

stand or sit on a metal stool.  But he related:  “It got to the point where I couldn’t handle it
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1The medical records in evidence do not indicate otherwise.

no more.  I couldn’t perform my job duty, and it was fairly easy.”  He was unable to sit or

stand more than ten minutes at a time, and had to take medication to be able to work.

Claimant added that has worked nowhere since then.  Asked why this was the case, he

responded, “Because there really ain’t no sense for it since I’m hurting or I can’t take pain

medication and work at the same time.  It makes me drowsy.”  He has had to go to the

emergency room on multiple occasions because of his pain.

Since his work-related injury, Claimant has been involved in four motor vehicle

accidents, including one that totaled his truck when he was struck from the side.  But he

insisted that he suffered no injuries in any of them.1  He admitted that he is a convicted

felon.

Medical Records.  The records of Claimant that are contained in Joint Exhibit 1

reflect the following:

On May 23, 2009, Claimant presented to the emergency room of the White River

Medical Center with lower back pain that he rated as 8/10.  He stated that the cause was

lifting a heavy object the previous Friday.  Dr. Glen Knowles prescribed him Robaxin.

When Claimant went to Dr. Moody on May 27, 2009, he stated that he hurt his back at

work by “lifting overhang jacks.”  Moody prescribed Hydrocodone and Flexeril, administered

a steroid injection, and sought to have Claimant undergo a lumbar MRI and go to physical

therapy; but instead, Respondents had him see Dr. Saer.

Claimant related during his visit to Saer on June 25, 2009 that his back pain was

initially on the right and into the buttock, but has begun to go into the right leg.  Saer
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prescribed Mobic and referred him to physical therapy.  X-rays of the lumbar spine showed

normal alignment and no spondylosis, with possible slight narrowing at L5-S1.  Claimant

presented to therapy with low back pain with radiculopathy in his right leg.  He underwent

a course of therapy, but reported that it was not helping.  On July 21, 2009, he reported

this to Saer, and still presented with back pain of 8/10 radiating into his right leg.  Dr. Saer

prescribed Tramadol and ordered a lumbar MRI.

On November 2, 2009, Dr. Saer wrote a letter that reads in pertinent part:

I saw Mr. Shanrock on only two occasions.  Certainly, the injury that he
described is compatible with the symptoms that he is describing.  I do not
really have a definite diagnosis yet, which is why I recommended an MRI.
His symptoms are compatible with a strain, sprain, or herniation.

Unfortunately, I cannot be more specific.  Based on the history that I got from
Mr. Shanrock, though, his symptoms are certainly consistent with the injury
that he describes.

Claimant underwent a lumbar MRI on March 11, 2010 that showed, inter alia, an 8mm

central protrusion at L5-S1 with a slight rightward predominance, resulting in moderate

canal stenosis with abutment of the descending left and mild compression of the

descending right S1 nerves.  When Claimant returned to Saer on June 10, 2010, he related

that he has not been able to return to work because of his back pain.  The doctor read the

MRI report to show a “central protrusion” that “sounds like it’s pretty unremarkable.”  He

recommended a transforaminal epidural steroid injection at L5-S1 on the right.  Claimant

underwent the injection on July 27, 2010, but reported to Saer on August 20, 2010 that it

had not resulted in significant improvement.  Nicholas Fauzio, the nurse practitioner in

Saer’s office, wrote that the doctor and he had discussed the case and :”[w]e think
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surgically he may not be an appropriate candidate at this time.”  Instead, Claimant was

referred to Dr. Brent Sprinkle for further work up.

Sprinkle had Claimant undergo an L5 nerve root block on December 2, 2010.  On

January 13, 2011, Dr. Sprinkle reported that he had also recommended that Claimant

undergo an intraliminar epidural and a facet joint injection, but Respondents had denied

them.  Claimant reported on that date that the nerve root block did not help him much.  The

doctor wrote:  “Actually been quite difficult to provide any real treatment for this patient

because the insurance company so restricted and allowing us to actually treat him.”

Sprinkle assessed Claimant as having:

! Lumbar degenerative disease
! Lumbar myofascial pain
! Lumbar facet mediated pain
! L5-S1 disc herniation

He administered a repeat trigger point injection and added:

! I still would recommend bilateral L4-L5 L5-S1 facet joint injection, but unable to get
permission to do that

! A last option is to have a followup with Dr. Saer to consider lumbar surgery

Claimant returned on February 1, 2011 to Dr. Saer for a surgical evaluation.  The

doctor noted that he underwent an EMG on December 22, 2010 that was “basically

negative,” and that his pain was “basically the same as when I saw him last.”  Saer wrote:

At this point [I] think we need to get a new MRI to see what has happened
with this disc herniation.  I don’t feel comfortable making a decision for or
against surgery on the basis of an MRI that is 10 months old.

The lumbar MRI, which took place on February 22, 2011, was read by Dr. David Harshfield

to show an L4-5 posterolateral annular defect and an L5-S1 right central disc protrusion

accompanied by bi-foraminal stenosis.  Dr. Saer saw Claimant again on May 5, 2011.
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Claimant reported that his back pain had worsened, and that the Neurontin was not

helping.  The doctor reviewed the MRI and wrote:

Assessment
I reviewed the films as well as the report.  It may [sic] looks pretty normal
except for the L5-S1 level.  He has a right central herniation at L5-S1 that
seems to [me] to be somewhat bigger than it was on his initial films.  I think
that’s the cause of his current symptoms.

I will give him some Tramadol to take in addition to the Neurontin.

Plan
I think he will ultimately need to have this treated surgically.  He has had
extensive nonoperative management without much benefit.  I would
recommend outpatient microdiscectomy.  I discussed this with him and his
father, explained the procedure risks and possible complications in detail.
I also indicated that he needed to look into getting into something physically
less demanding than construction work on a long-term basis.

Respondents referred Dr. Saer’s recommendation to Dr. Kenneth Lee for pre-

certification.  Lee reviewed Claimant’s records and issued a report on June 14, 2011 that

reads:

The request for urgent lumbar microdiscectomy on the right L5-S1 is non-
certified as medically necessary. The patient has undergone electrodiagnostic studies
which were normal as well as 2 MRI evaluations of the lumbar spine.  The patient does
have disc protrusions at L5-S1; however, he does not have any significant radiculopathy
clinically and did not respond favorably to injections.  The clinical note does not indicate
if the patient had undergone any physical therapy and does not discuss other treatment
options.  I spoke with Dr. Saer and he indicated that motor and reflexes were intact yet
EMG was negative.  He stated that EMG was negative and that the patient has been in
pain since 2009.  It does not appear from the clinical information provided that the patient
is a surgical candidate and as such medical necessity is not established.

Claimant saw Dr. Ricca on September 4, 2012 and related that he was still having

low back pain that radiates posteriorly into both legs and feet, as well as numbness.  Ricca

read Claimant’s February 2011 MRI to show, inter alia, a broad-based herniated nucleus

pulposis at L5-S1 causing compression of both S1 roots.  The doctor stated his belief that
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Claimant’s symptoms were from the above MRI findings, and opined that “based on his

history and radiographic findings, think [surgery] is reasonable.”  Ricca stated that his plan

was to obtain a current MRI and that if it reflected no significant changes, then he would

plan for a post lumbar interbody fusion and posterior facet fusions with interbody cages,

local autograft, synthetic bone graft extender and pedicle fixation at L5-S1.

The follow-up MRI, which took place on October 15, 2012 and was compared to the

one dated March 11, 2010, was read by Dr. Adam Olmsted to show (1) a “very large”

central and slightly rightward eccentric soft disc herniation at L5-S1 that effaces the ventral

aspect of the thecal sac and results in severe central canal and rightward recess

impingement with mass effect upon the S1 nerve roots; and (2) a larger leftward eccentric

soft disc herniation when compared to the previous at L4-5 contributes to leftward recess

impingement with slight mass effect upon the left L5 nerve root.

Respondents referred Dr. Ricca’s surgical recommendation to Dr. Robert Kowalski

for pre-certification.  Kowalski reviewed Claimant’s records and issued a report on

November 13, 2012 that reads:

The request is for a Posterior Lumbar Interbody Fusion with Facet Fusion
Interbody Cages Local Autograft, and a lesser one at L4-5.  There is no
spondylosis, stress injury or macrofracture noted on the MRI of 10/15/2012.
He reports having pain, and has a positive straight leg raise, but sensation
is intact, motor strength is intact and reflexes are intact.  Instability was not
noted on the clinical exam or the MRI.  Although conservative care was
discussed, no physical therapy notes or interventional injection notes were
provided for this review.  The date of injury is remote, 05/22/2009, and there
are concerns for correlation with current symptoms.  Guidelines also
recommend a psychosocial evaluation prior to undergoing this level of
surgical intervention.  As there is lack of psychosocial evaluation, lack of
significant functional deficits on clinical exam and lack of instability in the
lumbar spine, a rationale for fusion has not been demonstrated.  Therefore,
the request for a surgical intervention in the form of PLIF Post Facet Fusion
Interbody Cages Local Autograft, Synthetic Bone Graft, Pedicle Fixation at
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L5-S1 is not considered reasonable and necessary.  As the surgical
intervention is not considered reasonable and necessary, his length of stay
x2 days is also not considered reasonable and necessary.  Therefore, the
request in total is not considered medically necessary.

Discussion.  Claimant’s May 22, 2009 lumbar injury, to which the parties have

stipulated, is confirmed by his radiological findings that are in evidence.  Those findings

also show that his lumbar condition has worsened, and that he now has, inter alia, a “very

large” herniation at L5-S1.  Respondents have not argued, and the evidence does not

otherwise show, that Claimant has subsequently suffered another injury that would be a

independent intervening cause, relieving them from further liability for his back condition.

Claimant in his hearing testimony described suffering from symptoms that include

pain in his lower back that extends primarily into his right lower extremity.  His medical

records show that this comports with what he has told his physicians throughout his

treatment.  Dr. Saer wrote that “Certainly, the injury that [Claimant] described in compatible

with the symptoms that he is describing . . . [h]is symptoms are compatible with a strain,

sprain, or herniation.”  The Commission is authorized to accept or reject a medical opinion

and is authorized to determine its medical soundness and probative value.  Poulan Weed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett,

67 Ark. App. 332, 999 S.W.2d 692 (1999).  I credit Dr. Saer’s opinion.

The treatment that Claimant has thus far undergone has been conservative in

nature.  But even some conservative measures–including the intralaminar epidural and the

facet joint injection recommended by Dr. Sprinkle–were not approved by Respondents.

Ultimately, when the conservative treatment did not work, Dr. Saer recommended surgery
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in the form of a microdiskectomy at L5-S1.  Respondents submitted this proposal for pre-

authorization under AWCC R. 099.30(I)(S), which reads:

Preauthorization is required for all nonemergency hospitalizations, transfers
between facilities, and outpatient services expected to exceed $1,000.00 in billed
charges for a single date of service by a provider.  A denial decision for payment for
any type of health care services and/or treatment resulting from a utilization review,
as opposed to a determination of whether such service or treatment is related to a
compensable injury, shall only be made by an Arkansas certified private review
agent.  The Arkansas Department of Health Utilization Review certification number
is required upon request.  See Arkansas Workers’ Compensation Hospital Inpatient
Fee Schedule Part III for procedures for requesting preauthorization.  Upon
emergency admission, notice must be given to the carrier within 24 hours or for the
next business day.

As discussed above, Dr. Lee rejected this, stating, among other things, that Saer’s “clinical

note does not indicate if the patient had undergone any physical therapy.”  Apparently, Lee

was not furnished all of Claimant’s treatment records, since the record before me clearly

indicates that Claimant underwent physical therapy while under the care of Saer.  That

record also confirms Dr. Saer’s opinion accompanying the surgical recommendation that

Claimant “has had extensive nonoperative management without much benefit.”  This and

the balance of the evidence leads me to give no weight to Lee’s statement that Saer’s

opinion “does not discuss other treatment options.”  In sum, I credit Dr. Saer over Dr. Lee

on this matter.

However, it is the surgery recommended by Dr. Ricca, not Saer, that Claimant is

seeking in this proceeding.  Ricca reviewed Claimant’s MRIs and stated that “I believe that

his symptoms are from the paracentral HNP at L5-S1 causing bilateral S1 root

compression.”  The doctor added that “ based on [Claimant’s] history and radiographic

findings, I think this [the surgery] is reasonable.”  Again, Dr. Ricca has proposed a post

lumbar interbody fusion and posterior facet fusions with interbody cages, local autograft,
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2I am aware that Dr. Kowalski wrote that Dr. Ricca also recommended a
procedure at the L4-5 level.  And I am further aware that Claimant’s most recent MRI
documented that he has a herniation at that level as well.  But while Claimant testified
that he saw Dr. Ricca twice, the records of only that first visit are before me, and that
record shows that he only recommended surgery at L5-S1.  Claimant has not asked
that I address any proposal to perform surgery at L4-5, and I cannot do that sua sponte. 
See Carthan v. School Apparel, Inc., 2006 AWCC 182, Claim No. F410921 (Full
Commission Opinion filed November 28, 2006); Singleton v. City of Pine Bluff, 2006
AWCC 34, Claim No. F302256 (Full Commission Opinion filed February 23, 2006),
rev’d on other grounds, No. CA06-398 (Dec. 6, 2006) (unpublished).
.

synthetic bone graft extender and pedicle fixation at L5-S1.2  I credit his opinion.  I note that

in rejecting this recommendation, Dr. Kowalski wrote:  “Although conservative care was

discussed, no physical therapy notes or interventional injection notes were provided for this

review.”  I cannot and do not credit his opinion, which clearly lacks a key factual basis as

discussed supra.

After consideration of the credible evidence, it is my finding that Claimant’s current

lumbar condition, and the treatment proposed therefor by Dr. Ricca, are causally related

to Claimant’s work-related injury of May 22, 2009.  He has proven by a preponderance of

the evidence that the surgical treatment is reasonable and necessary.

CONCLUSION

Judgment is hereby entered In accordance with the findings of fact and conclusions

of law set forth above.  Respondents are directed to pay/furnish benefits in accordance

therewith.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See

Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).



Shanrock - Claim No. F904877 18

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


