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STATEMENT OF THE CASE

On March 6, 2013, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on December 10, 2012.  A prehearing

order entered on that date pursuant to the conference was admitted without objection as
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Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The third stipulation was amended at the hearing, and five additional ones were

reached there.  This resulted in the following nine stipulations, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee/employer relationship existed on or about January 20, 2005,

when Claimant sustained compensable injuries to her neck and shoulder.

3. Claimant has been assigned an impairment rating in connection with her

neck injury.  Respondents No. 1 have accepted this rating.

4. Claimant reached the end of her healing period on October 6, 2006.

5. Claimant’s average weekly wage of $367.64 entitles her to compensation

rates of $245.00/$184.00.

6. Claimant has been overpaid temporary total and permanent partial disability

benefits because they were paid at respective rates higher than those in the

above stipulation.

7. Respondents No. 1 Exhibit 4 accurately reflects the payout history of this

case with respect to permanent partial disability benefits.

8. Respondents No. 1 have controverted additional indemnify benefits in this

case.
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9. If called to testify, Mr. Troy Sexton, the husband of Claimant, would

corroborate her testimony concerning matters within his personal knowledge.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The issue concerning the valuation of Claimant’s average weekly wage was rendered moot

by the fifth stipulation, and the fourth issue was amended at the hearing.  The following

were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitled to an impairment rating, and attendant

permanent partial disability benefits, in connection with her shoulder injury.

3. Whether Claimant is permanently and totally disabled.

4. Whether Claimant is entitled to additional treatment in the form of pain

management at the White River Pain Medicine Clinic.

5. Whether Second Injury Fund liability exists under this claim.

6. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

With the amendment of Claimant’s second contention, and the additional of a

second one by Respondents No. 1, the respective contentions of the parties read:

Claimant:

1. Claimant contends that she is permanently and totally disabled as a result

of her work-related injuries and that she is entitled to permanent and total

disability benefits or in the alternative wage loss.
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2. The claimant contends that she is entitled to reasonable and necessary

medical treatment to manage her pain and any other additional benefit which

she may become entitled.

Respondents No. 1:

1. Respondents No. 1 contend that in the event that wage loss is awarded, it

should be the responsibility of the Second Injury Fund.

2. Because Respondents’ No. 1 have not controverted Claimant’s entitlement

to pain management treatment thus far with respect to her compensable

injuries, the issue of her entitlement to additional pain management is not yet

ripe.

Respondent No. 2:

1. The Second Injury Fund contends that the claimant did not suffer from a pre-

existing injury or condition as required by Mid-State Construction.

Respondent No. 3:

1. Pursuant to Ark. Code Ann. § 11-9-525(b)(1), Second Injury Fund liability

must be determined prior to consideration of the Death and Permanent Total

Disability Trust Fund liability.  If the Second Injury Fund is found to not have

liability and the claimant is found to be permanently and totally disabled, the

Trust Fund stands ready to commence weekly benefits in compliance with

§ 11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The Arkansas Workers’ Compensation Act is constitutional; Claimant’s

motion to recuse is hereby denied.

4. Claimant has not proven by a preponderance of the evidence that she is

entitled to an impairment rating, and attendant permanent partial disability

benefits, in connection with her compensable left shoulder injury.

5. The issue of whether Claimant is entitled to additional treatment in the form

of pain management is not yet ripe because the evidence does not

preponderate that Respondents No. 1 have controverted any such treatment.

Instead, this issue will be considered reserved.

6. Claimant has not proven by a preponderance of the evidence that she is

permanently and totally disabled.

7. Claimant has proven by a preponderance of the evidence that she has

sustained twenty-five percent (25%) in wage loss disability benefits over and

above her eleven percent (11%) impairment rating.
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8. The evidence does not preponderate that Second Injury Fund liability exists

under this claim.

9. Claimant has proven by a preponderance of the evidence that she is entitled

to a controverted attorney’s fee at the expense of Respondents No. 1 on the

wage loss disability benefits that have been awarded herein, pursuant to Ark.

Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant; her daughter, Kehea Stowers; Tony

Molina, who conducted surveillance of Claimant; and Heather Taylor, an expert witness

under Ark. Code Ann. § 11-9-705(d) (Repl. 2002) in the area of vocational rehabilitation.

As discussed above, the parties stipulated to the testimony of Troy Sexton.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from

Claimant’s counsel to the Commission dated February 20, 2013, consisting of two pages;

Claimant’s Exhibit 1, her October 17, 2011 motion to recuse, brief in support thereof, and

attached documentation, consisting of 394 pages (per Commission policy, this exhibit,

separately bound, has been retained in the Commission’s files); Claimant’s Exhibit 2,

correspondence pertaining to her constitutional issue, consisting of one index page and

six numbered pages thereafter; Claimant’s Exhibit 3, a compilation of her medical records,

consisting of five index pages and 201 numbered pages thereafter; Claimant’s Exhibit 4,

another compilation of her medical records, consisting of one index pages and 14

numbered pages thereafter; Claimant’s Exhibit 5, the transcript of the deposition of Dr.
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1Per Commission policy, Claimant’s Exhibit’s 5 and 6, separately bound, have
been retained in the Commission’s file.

Shazia Siddiqui taken May 20, 2011, consisting of 85 numbered pages;1 Claimant’s Exhibit

6, the exhibits to Dr. Siddiqui’s deposition, consisting of 344 pages; Respondents No. 1

Exhibit 1, another compilation of Claimant’s medical records, consisting of four index pages

and 69 numbered pages thereafter; Respondents No. 1 Exhibit 2, a DVD containing

surveillance footage of Claimant; Respondents No. 1 Exhibit 3, their July 27, 2010

response to the motion to recuse, consisting of three numbered pages; and Respondents

No. 1 Exhibit 4, a spreadsheet detailing the payout history of this claim concerning

permanent partial disability benefits, consisting of one index page and three numbered

pages thereafter.

Testimony-Hearing

Mary Sexton.  Claimant, who is 52 years old, is five feet, three inches tall and

weighs around 99 pounds.  She quit school in the ninth grade.  But she obtained her

graduate equivalency degree (“GED”) in 1979.  She has worked in a shoe factory, where

she sewed shoes.  Later, while working in a nursing home, she became a certified nursing

assistant (“CNA”).  She has worked in a number in institutions in this capacity.  At the

hospital in Calico Rock, she was a CNA.  But she also filled in at times as a ward clerk.

This job did not involve the use of a computer.  She described the duties:

When I would fill in, it was, I basically would take the doctors when they
make rounds, they make the orders, I would take, take it off of the chart and
put on little cards and put, write what they had put and put in like a medicine
tray for the nurses.  And then I would answer the phone and then I would
answer patients’ call lights.
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Claimant answered call lights and ran the nurses’ station as well.  As for her CNA duties,

which she did in a home health setting, she described them as follows:

Take vital signs, give baths, help them clean up their house, we went to the
store for them, if they needed to go to the doctor, if they had a doctor’s
appointment that morning I would take them to the doctor and take them
home.

Claimant has also worked as a housekeeper, as a grocery store cashier, and in a

restaurant.  In the restaurant, she was responsible for the inventory, stocking, and access

to the safe and coolers.  In addition, she cooked, waited on tables, washed dishes, handled

checkouts, mopped, and hired employees.  While she was doing this, she was also

working at the hospital at Calico Rock as discussed above.  Later, she started and ran her

own restaurant, and was the lead singer in a band.

Claimant’s testimony was that she suffered work-related injuries to her neck and

shoulder on January 20, 2005.  She described the incident as follows:  “I stepped in a hole,

I fell, hit my right shoulder on the ground, and felt a pop in my left shoulder.”  Approximately

three months later, she underwent a two-level cervical fusion.  Claimant related that she

suffers from severe pain in these areas and that it radiates down her left arm.  Headaches

are an often occurrence. In January 2009, she was placed on a pain stimulator.  She

stated that it helped.  In January 2009, she was placed on a pain stimulator.  She stated

that it helped.  She had a pain pump surgically implanted in July 2012.  Her testimony was

that with the pump, her pain is “mentally liveable.”  Before then, she related, “it got to where

I didn’t want to live anymore, I just decided that if my life was going to be like this what was

the point.  And I just totally gave up.”
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As a result of her having to take oral pain medications, she experienced confusion,

insomnia and memory loss.  When she takes a sleeping pill, she can remain asleep the

entire night.  But she sets an alarm to wake up halfway through the night in order to change

positions, which helps her neck.  She has undergone epidural steroid injections and

rhyzotomies as well.  The latter treatment was more helpful than the former. 

With regard to the video surveillance that is in evidence, Claimant testified that it

was taken while she was using a pain pump, along with Lidocaine patches and Capsaicin

cream.  At that point in time, she was able to perform housework and activities of daily

living fairly well.  The vacuum she is depicted using weighs only around five pounds.  The

other items she moved did not weigh very much, either–including her then 15-month old

granddaughter.  Finally, she described the day she was filmed as a “good day.”  According

to Claimant, she has only had about five such days in the past three months.  Before the

pain pump, she had one “good week” in the same amount of time.  But when later asked

about her condition during the period of the surveillance, Claimant related that she had

“maybe several days” that were “good,” and this was because of the Rhizotomies.  But this

treatment never lasted longer than three weeks.  Her testimony was that she holds her left

arm.  But when it was pointed out that the video footage reflects that she is holding the

granddaughter with her left arm and a bag with the right, she stated that she did not begin

holding her left arm until later.

As for “bad days,” Claimant described those as being ones where her pain is so

severe that she never brushes her teeth or changes out of her pajamas.  She described

having “super bad days” that are marked by pain of 10/10, that generally follow a “good

day” in which she has engaged in too much activity.



Sexton - Claim No. F502287 10

Describing an average day, Claimant testified that she generally spends one lying

on the couch, using two pillows for comfort.  She is able to wash dishes.  While she can

place clothes in the washer, removing them and placing them, wet, into the dryer is difficult.

She estimated that she is only productive about two hours each day.  The longest she can

engage in an activity without necessity of a break is 30 minutes.  She still smokes.

Asked if she could be productive at a job for eight hours a day, five days a week,

with two 15-minute breaks and a 30-minute lunch period, Claimant answered in the

negative.  She explained the reason for her inability to do this is “[t]he pain, my pain.  Or

my neck and my arm and my hand, but and probably I would be really tired from

medication because I do, I get really tired.”  At present, she is taking Neurontin, Macrozine,

Clozapine and sleeping medication, and she is on a morphine pump.  She only drives in

emergency situations.  Her daughter and husband buy her groceries.  However, since the

implantation of the pump, she has accompanied her husband to the store on more than

one occasion.  She maintained that, the pump notwithstanding, she is in too much pain to

work.  Since she was injured in 2005, she has not looked for work anywhere.  

Claimant’s testimony was that all of her pain treatment, including medications, has

been covered.  This includes her treatment by Dr. Shazia Siddiqui.  She denied having any

physical problems before her work-related injury in 2005, and stated that absent that injury,

she would have been able to return to any of her former jobs.

Kehea Stowers.  Stowers is the daughter of Claimant and a maltreatment

investigator with the Division of Children and Family Services of the State of Arkansas

Department of Human Services.  When asked about the difference between how her

mother was before the accident and she is now, she responded:
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The difference is like night and day.  She was before this accident, she was
a workaholic, she always worked, she always, she was always at my,
involved in everything I did.  She would take me to, you know, all of my
appointments, she was involved in my ballet and my basketball and
everything I did, she was always there.

And since this happened, she can’t, she’s not that person anymore, she can’t
go, she can’t do any of those things.  Like she doesn’t, my nephew, for
example, if he plays basketball she never went, she didn’t go to the games,
she couldn’t sit in the bleachers, she couldn’t, she was scared she would get
bumped or hurt or, she just, those types of things.  She couldn’t participate
with him like she could, like she always did with me.  She’s just completely
different now than she was before the accident.  (Witness becomes
emotional)  As far as, like I said, she always worked.  From the time I was
born up until this, she’s always had a job, sometimes two jobs.  And she’s
always been the type of person who’s always needing to do something and
wanting to do something to take care of people.  This is who she is or who
she was.  Since this happened, she lost that.

Stowers performs most of Claimant’s errands and household chores, such as cleaning and

paying bills.  Her testimony is that her mother’s memory has become poor and that she has

to be reminded to eat and take her medication.  Because of her memory problems and the

difficulty in turning her head, Claimant only drives very rarely when necessary.

Asked about the surveillance footage in evidence, Stowers replied that she has not

viewed it.  She related that while Claimant has babysat her daughter, she has been unable

to do so the entire day.  Stowers agreed, however, that she would not leave her daughter

in Claimant’s custody if she did not believe that Claimant was capable of taking care of her.

At the time the footage was taken, the granddaughter weighed 15 to 20 pounds.  While

Stowers testified that Claimant does not take care of her granddaughter on a regular basis,

she did so on three consecutive days in 2010 as documented by the footage.  She insisted,

however, that Claimant “rarely, rarely, rarely” keeps her alone.  Stowers stated that she

would not let her mother drive her daughter “unless it was a dire emergency.”  When asked
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to explain why the footage depicts Claimant and her granddaughter exiting a car, Stowers

responded that it was a car belong to a woman who drives Claimant to doctor

appointments and other trips.

Stowers has observed her mother being unable to get out of bed for days at a time

because of her pain.  She has seen Claimant crying and screaming in pain.  Stowers

added:

She can’t, you know, pick [her granddaughter] up.  She’s four, she can’t pick
her up and carry her like a normal grandparent should be able to do because
it hurts her too bad.  She can’t do those normal things that a normal
grandparent should be able to do.  And I know my mom if she didn’t hurt that
she would do those things.

According to Stowers, Claimant has “good days”; but she overdoes it on such days and

“pays” for it thereafter when she is unable to get out of bed for a couple of days.  “Good

days” may happen twice a week.  But the “bad days,” when Claimant is bedridden and/or

plagued by a poor memory, happen more often than the “good” ones.  Later, however, she

reconsidered the matter and stated, “I don’t know that she really has good days.  I think

that she pretends for me, for my sake because she still can’t do as much, I mean, she’ll.

And, like I said, when she does do something, she’ll suffer for it for days after.”  When

asked to explain why the surveillance footage shows Claimant keeping her granddaughter

for three consecutive days–and, presumably, having three “good days” in a row, Stowers

replied that “it’s not always the same, it depends.”  She added that the period in which the

footage was taken, May 2010, was after the implantation of the spine stimulator but before

the device quit working.  But when asked why Claimant did not look for work during that

period, Stowers responded:
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Her condition wasn’t improved like that.  You’re not understanding, I mean,
I’m not making myself clear.  She might have a good week or even a good
week or two, but she, it would not last.  That next week after whatever that
happened or the week after that or whenever, she would still pay for
whatever she did, I mean, she might have a good week, she might have had
a god two day, but three days, two or three days out of eight years, I mean,
that’s not.

Stowers’ testimony was that Claimant has actually had two pain pumps that were

surgically implanted.  Her medications include Neurontin, Cymbalta, Clozapine, and

Hydrocodone.  The purpose of the Morphine pump was to lessen her need to take oral

pain medication.  But since she began using it, her mental faculties have deteriorated.

Claimant has suffered from weight loss as well.

Tony Molina.  Called by Respondents No. 1, Molina testified that he contracted with

the Meridian Group to conduct surveillance of Claimant.  He did so from May 19-21, 2010.

Asked for his conclusions, he responded:

On those three days that I had observed her walking, bending, carrying, the
infant of course, up and down the stairs, vacuuming, placing her arms over
head, she was cleaning up some, I don’t understand what she was cleaning,
but she was cleaning, and just generally moving the potted plants around on
the balcony.

Molina did not observe her to have any difficulties performing these tasks, and the tasks

did not take longer than normal to be accomplished.  He observed her to move “in a fluid

manner,” and did not appear to have any observable physical problem.  But he agreed that

he cannot know if she was experiencing pain or what medication she was taking at that

time.

Heather Taylor.  Called initially by Claimant, Taylor testified that she prepared a

vocational rehabilitation assessment report on Claimant, and that she still stands by what

she wrote therein.
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In compiling her report, Taylor relied largely on the history that Claimant supplied

concerning her work history, background and education.  She also took into account

Claimant’s functional capacity evaluation (“FCE”), in which she was determined to have

given an unreliable effort.  Taylor stated that someone who had experience managing a

business with employees would be considered to have performed a job that was

skilled–involving bookkeeping, payroll, hiring, firing and taxes.  She was aware that

Claimant had owned her own restaurant business.  A job as a hospital ward clerk could be

considered semi-skilled and light-duty in nature.  Taylor was aware that Claimant had

worked as a certified nursing assistant (“CNA”).  She did not take into account any pre-

existing physical problems that Claimant may have had; she was only aware that Claimant

had a history of mild depression and anxiety.

Taylor agreed that there are a very minute number of unskilled sedentary jobs in

Arkansas and elsewhere.  She termed jobs in this classification as “almost non-existent.

They’re less than one percent of the labor market as a whole.”  Later, she testified:

I thought that she did not have any current sedentary skills.  The only jobs
in the labor market that she would be able to do currently would be of an
unskilled sedentary nature and there were no jobs in the labor market area
for that.

Respondents No. 1 later recalled Taylor to the stand.  She was present when the

other witnesses testified in the hearing.  According to Taylor, at the time of the preparation

of her report, she had only been informed of Claimant’s work history as a CNA, waitress,

cook and restaurant owner.  She was not aware of the shoe factory job, the ward clerk

position, the grocery store job, that Claimant had supervised up to five employees and had

hired and fired individuals, or that she had done bookkeeping.  Taylor stated that these
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experience would “possibly” give Claimant additional skills that could be utilized in finding

a job.  She also was not aware of the surveillance footage.  Taylor was unsure if she would

have expected Claimant to have been shown carrying in infant using her left arm.  But she

added that for Claimant to been shown in the footage doing tasks without apparent

difficulty and moving in a fluid manner was inconsistent with what Taylor observed and

“[n]ot consistent with what she told me when we met a week or so ago.”  While Taylor

testified that the new information would not necessarily improve Claimant’s ability to find

work, since Taylor was still relying on her FCE, she agreed that the evaluation took place

prior to the surveillance and indicated that Claimant gave an unreliable result.  While Taylor

agreed that the results of Claimant’s neuropsychological evaluation would appear to

eliminate her being able to perform work on a competitive basis, she agreed that the

evaluation took place years before the surveillance, and that she is not a psychiatrist or a

psychologist.

Testimony-Deposition

Shazia Siddiqui, M.D.  Dr. Siddiqui was deposed on May 20, 2011, and the

transcript thereof, plus exhibits, were admitted as Claimant’s Exhibits 5 and 6, respectively.

She testified that she has been practicing pain management since June 2007, and has

been seeing Claimant since November 27, 2007–two years, ten months since her injury.

At that time, Claimant presented with continuing neck pain, more in the left than the right,

plus radiating pain to the left upper extremity, since a 2005 work-related injury and an April

2005 post C4-5 and C5-6 laminectomy and fusion.  She had also been treated with

injections and therapy without much improvement.  Claimant had significant muscle

spasms, more on left than right, in the trapezius and interscalene muscles.  She also had
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limited range of motion in the left shoulder.  Dr. Siddiqui diagnosed her as having cervical

spondylosis, chronic pain, and post-laminectomy syndrome of the cervical region.  The

doctor also noted that she read Claimant’s CT scan to show that she had “an abnormal

vertebral artery on the left side.”  She added that such a condition

may mean nothing, or, but it can cause, you know, I just have to look at it
from my, if I’m doing a procedure on a patient with some abnormal anatomy,
I have to be cognizant of the fact.  And certain movements of the cervical
spine can impinge upon that artery and cause dizziness or headaches,
things like that.

The artery’s condition was most likely a birth defect; but she later agreed that she did not

know when the problem arose.  She was not aware of Claimant having any condition or

injury before their first visit.

The doctor at that point recommended medial branch blocks at C4-5, C5-6 and C6-7

on the left side, followed by the same levels on the right.  The first set took place on

December 6, 2007.  Claimant had responded well to trigger point injections in the past; and

because the blocks resulted in at least 50 percent alleviation of pain, chemical rhizotomies

followed.  Notes from March 21, 2008 showed a 60 percent improvement in pain and much

improvement in the motion of the neck.  As a result, Claimant was able to cease using a

neck brace and Capsaicin.  The doctor prescribed Flexeril for spasms, Hydrocodone for

pain, and Lunesta for sleep.

Because Claimant continued to suffer from pain, Dr. Siddiqui next administered a

cervical epidural steroid injection, on April 3, 2008.  She explained the treatment’s benefits:

“Surgery can induce scarring, and that can lead to inflammation, and so, the steroids work

by reducing inflammation, hence reduce edema in the space.”  However, the treatment was

not beneficial.  Thereafter, on May 29, 2008, Siddiqui recommended a spinal cord
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stimulator.  It was installed on a trial basis on October 27, 2008.  Thereafter, on October

31, 2008, Claimant reported a 65 percent improvement in her pain, and affected most

areas of her pain–her left shoulder and arm, and the left side of her head.  While the

stimulator did not improve the pain in the left side of the neck, Claimant stated that it

worked so well elsewhere that it helped her neck also.  She wanted the stimulator on a

permanent basis.  It was installed on January 22, 2009 after consultation with Dr. Ricca.

Siddiqui’s opinion was that Claimant is suffering from chronic pain, cervical post-

laminectomy, and that such was caused by her work-related injury.  When asked if she

believed that Claimant could work anywhere for eight hours each day, five days a week,

the doctor replied, “I seriously doubt that.”  She elaborated that this opinion is based on the

“[p]ain level she has and any kind of activity, even to this day, is very painful for her.  And

she is a very, I mean, she’s a very compliant, motivated patient who would be more active

if the, you know, if she did not have all the limitations.”  Asked about Claimant’s prognosis,

Dr. Siddiqui responded:

Well, chronic pain causes changes in your brain and spinal cord.  We call it
neuroplasticity.  You can think of it more like a post-traumatic stress disorder,
so even the initial insult can be removed.  Even if I give her a new neck, like
miraculously give her a new neck, the imprintation of pain and the cycle of
pain that has, you know, in her brain and spinal cord, she will always, that’s
what I think, have some degree of chronic pain.

While the doctor expressed the belief that Claimant will continue to experience this pain

for the rest of her life, she was unsure whether it would worsen.  However, she was

uncertain that additional surgery would not help Claimant’s condition.

Because the pain stimulator had waned in its effectiveness, Dr. Siddiqui had

recommended a trial of a pain pump, “which is delivery of medications into the intrathecal
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space instead of taking things orally.”  The doctor added:  “I mean, we are really coming

to the end of options now with her.  With her going through physical therapy, oral

medications, injections, surgery, spinal cord stimulator, a pump is sort of the last resort.”

When Claimant saw Siddiqui on January 13, 2009, she presented with lower back

pain–which was a new complaint.  It was treated with a trigger point injection.  This

occurred before the implantation of the spinal cord stimulator.  A lumbar medial branch

block was administered on August 20, 2009.  Dr. Siddiqui assessed Claimant as having

lumbar spondylosis.  Another branch block took place on September 12, 2009.  She was

assessed as having lumbosacral spondylosis on October 1, 2009.  Siddiqui agreed that

after the implantation of the permanent spinal cord stimulator in January 2009, the primary

complaint changed to lower back pain.  As far as the doctor knew, this was a degenerative

condition.  The stimulator was readjusted to address that pain as well.  The doctor stated

that “[m]ost of [Claimant’s] problems are in the neck, still to this day.”  She was unable to

tie the lumbar complaints to the work-related incident.

When asked whether Claimant should return to work, the doctor responded:

I don’t know about work.  You know, I want her to be active.  I don’t, I mean,
work entails a lot more scheduled, regimental routine than being active.  You
know, it’s very easy for you to walk a mile or do some weight training, this
and that, but to persistently, like if I had back pain, for example, if I was Mary
and I had a cervical laminectomy, and I, I can’t sit on this chair and look at
the computer and–it just depends on, you know, on, you can’t, I don’t
seriously see her having a long term job for hours and hours of work.  I can’t.
I mean, even looking at her muscles, she has atrophy of the muscles where
she had the surgery.  I see her motivated in improving herself and at least
being functional in her own capacity.  At least they should have the right to
enjoy their life.  You know, having injury and having surgery, that should not
preclude them from not enjoying life.  I mean, she’s a young woman . . . So,
I mean, I, my improvement in function would be for her to be, I cannot see
her ever run a marathon or even run.  I mean, walking, because even a little
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bit, you should, I mean, she keeps her head like this (demonstrating a stiff
neck).  She can’t even smile well because it hurts her so much.

But Dr. Siddiqui added that she would not discourage Claimant from returning to work “if

she’s able to function . . . I think it’s therapeutic.” 

Asked about Claimant’s headaches, Dr. Siddiqui testified that the majority of them

are due to muscle spasms in her neck and, possibly occipital neuralgia.  In turn, she

causally related the spasms to Claimant’s neck surgery.

Medical Exhibits

The medical records of Claimant that are in evidence, and which are contained in

Claimant’s Exhibits 3-4 and 6 and Respondents No. 1 Exhibit 1, reflect the following:

On February 24, 2005, Claimant presented to the Izard County Medical Clinic with

neck pain that extends down the left arm to the wrist, along with finger numbness.  She

related that she had fallen behind the hospital three weeks before and that her symptoms

had worsened.

Claimant’s February 24, 2005 cervical MRI reflected degenerative changes at C4-5

and C5-6, with a protruding disc and bony spurring at C4-5 causing central canal and right

neural foraminal stenosis.  The spurring at C5-6 caused no central canal stenosis.  Dr.

M.K. McAlister, the radiologist, recommended neurosurgical consultation.

The record of Claimant’s first visit to Dr. Dewayne Eubanks on March15, 2005

reads:

Mrs. Sexton is a pleasant 44-year-old woman seen at the request of Dr.
Wright for the evaluation of neck pain and left parascapular pain and
intermittent left upper extremity numbness and tingling after a fall a work.
She works at Calico Rock as a CNA.  On 20 January 2005, she went outside
with a supervisor to check on a fire in one of their buildings.  They were
walking back to their building when she stepped in a hole and fell, landing on
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her right shoulder.  She felt like she felt and heard a pop in the region of her
left shoulder or left neck.  She immediately had neck pain.  This quickly
escalated into a syndrome of neck pain and pain in her left suprascapular
and superior medial scapular border, radiating into her left upper extremity.
It does down the lateral aspect of the arm and down into the forearm and
hand and she tends to show the radial aspect of these.  She has no
symptoms on the right.

Up to this point, Dr. Donald Wright had treated her with Flexeril and Hydrocodone.  He read

her cervical x-rays to show straightening along with irregularity of the facet at C6.  Eubanks

read the MRI to show acute kyphosis at C4-5 and C5-6 with disc bulging and spondylosis,

with both levels contacting the spinal cord anteriorly.  He diagnosed her as having

cervicalgia and prescribed Toradol.

A cervical CT scan on March 22, 2005 showed a central disc protrusion at C3-4

causing mild indentation on the anterior aspect of the thecal sac; a posterior osteophyte

at C4-5 causing minimal narrowing of the right neural foramen, but no spinal stenosis; and

a questionable central disc bulge at C5-6 causing indentation of the anterior aspect of the

thecal sac.

On April 11, 2005, Dr. Eubanks operated, performing the following procedures:

! C4-5 anterior cervical diskectomy and right and left foraminotomies for C5
root decompressions.

! C5-6 anterior cervical diskectomy and bilateral foraminotomies for C6 root
decompression along with decompression of soft disk.

! C4-5 and C5-6 arthrodesis with Grafton gel.

! C4-5 and C5-6 interbody prosthesis (Graftech spacers).

! C4, C5, C6 anterior plate instrumentation with DePuy “Swift” anterior plate.

! Fluoro time and evaluation.

Her post-operative diagnoses were:
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! Right and left upper extremity radiculopathies.

! Traumatic instability at C4-5 and C5-6.

! Hard vs. soft disk on the right most prominently at C4-5.

! Soft disk herniation at C5-6, right paracentral.

A CT scan on April 12, 2005 showed that the anterior cervical fusion at C4-5 and C5-6 was

satisfactory.

When Claimant returned to Dr. Eubanks on May 24, 2005, she was “doing terrific,”

and all of her radicular pain had resolved.  On October 20, 2005, Eubanks wrote that

“Clinically, she is doing perfectly.  She has had complete resolution of all of her pain, her

wound has healed up nicely, and she is ready to go back to work.”  However, he added

that the fusion was not proceeding as quickly as he would like and wrote, “Again, I talked

to her about smoking and how it affects fusion and she promises to quit smoking.”  He

recommended a bone growth stimulator.

Dr. Michael Calhoun saw Claimant on November 30, 2005.  He agreed with

Eubanks’ assessment regarding the fusion and added that further surgery may be required

using autograft iliac crest bone if she does not heal.  He also reiterated Eubanks’

admonition that Claimant need to quit smoking.  Calhoun recommended physical therapy

because Claimant had “most assuredly become deconditioned,” and added that “I do think

she can be otherwise fairly active and lift up to 15 pounds on a regular basis.

Dr. Eubanks saw Claimant again on March 24, 2006 and reported that she had been

placed in a bone growth stimulator and that the “bony fusion looks much better now . . . I

think it is going to form a nice solid fusion at both levels.  The instrumentation is in excellent

position and over the cervical lordosis in through the region looks great.”  Claimant still
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complained of pain in the left trapezius and suprascapular region, and spasm was noted

in the trapezius.  He referred her back to Braden for a physical therapy assessment and

ordered an MRI to assess the level above the fusion.  A CT on March 24, 2006 showed

small central bulging at C3-4 with no focal herniation.

Claimant went to Dr. Terence Braden on April 3, 2006 and reported “continued neck

pain” since the fusion.  He wrote:

[S]he continues to have pain located in the left neck area, she points to the
left trapezius and up through the lower aspect of the cervical spine on the left
side.  It does not radiate down into her hand or her fingers.  Coughing and
sneezing causes the neck pain to increase, does not make the arm feel any
different or the shoulder any different.  She said the left arm is slightly
weaker because she does not use it because of the pain.

Braden assessed her as having chronic neck and trapezial pain that appeared to be

myofascial in origin.  He agreed with Eubanks that “[h]er smoking probably adds to the

non-fusion of the cervical spine . . . .”  The doctor prescribed Capsaicin cream and

Zanaflex.  In her return visit on April 25, 2006, Claimant reported that the cream did not

help, but the Zanaflex did to an extent.  She stated that her last scan showed that her

fusion was becoming solid.  He recommended physical therapy and botox injections.

Eubanks on May 2, 2006 wrote:

Basically her symptoms have not changed whatsoever being parascapular
pain and tenderness.  She has complaints of some pain radiating across the
shoulder and down the arm but I cannot make any dermatomal distribution
out of it and on my exam she has normal sensation throughout and normal
strength except for give away due to pain.  In fact this is the same thing Dr.
Braden found.  She complains of “numbness” in her hand at times but thinks
it is her “whole hand.”

Claimant was evaluated for therapy on May 3, 2006.  The therapist found that Claimant

demonstrated signs of myofascial restrictions and muscular trigger points in
the area of the left upper trapezius, cervical paraspinals, and parascapular
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musculature.  This is likely due to her guarding of her left upper extremity
with her injury and recent cervical fusion surgery.  Disuse and guarding of the
left upper extremity has also begun to progress to poor shoulder stability and
parascapular stabilization.

She was found to be a good candidate for therapy.  However, on May 10, 2006, she

reported that she was having “excruciating” pain after each session and expressed the fear

that the therapy had damaged the fusion.  As a result, she had reduced activity at home

and adopted a posture of sitting with her head and cervical spine forward flexed with

significant amount of strain through the upper trapezius and cervical extensor musculature.

The therapist assured her that the therapy had not harmed the fusion and that the

treatment had been to the soft tissues.  Her complaints during therapy continued, and the

therapist began to suspect “rotator cuff or other shoulder pathology.”  On May 19, 2006,

Claimant was discharged from therapy “[d]ue to poor progress and minimal to no alleviation

of pain or dysfunction with progression of therapy.”

Dr. Edward Cooper saw Claimant on May 31, 2006 and assessed her as having left

shoulder impingement with a possible rotator cuff tear.  He injected the shoulder with

Depo-medrol and Lidocaine.  She was sent for physical therapy.  The MRI of the left

shoulder on June 20, 2006 was found to be normal.  Claimant reported to Cooper on June

21, 2006 that the injection had worked remarkably well.  He opined that she had “[l]eft

shoulder impingement most likely related to a weak rotator cuff muscle from being

immobilized.”  She continued to attend therapy, but reported on July 10, 2006 that she had

begun having severe pain in the left side of her neck and in her left shoulder, and that her

neck has begun to pop when she rotates her head to the left.



Sexton - Claim No. F502287 24

Claimant returned to Dr. Eubanks on August 1, 2006.  He noted that her CT scan

showed that “She still has lines of pseudoarthrosis across both levels although there does

seem to be some degree of bone fusing across the gap.  (She continues to smoke.)”

(Emphasis in original)  Claimant reported that Cooper’s injection gave her total relief from

pain for three weeks.  Eubanks wrote:

It sounds like her problem is primarily rotator cuff problems since it
completely resolved with two separate injections and I cannot find anything
clinically indicating C4 root dysfunction and I cannot see anything definitive
on the scans.  She does have radiographic pseudoarthrosis although it looks
like it is becoming a partial fusion.  I think this is likely unrelated to her pain.

He directed her to continue to wear the bone stimulator.  X-rays showed the fusion to be

solid.  The CT scan of August 1, 2006 did not show any herniation or stenosis at C4-5 or

C5-6.  She was discharged from therapy based on her report that her fusion was not

complete.

Dr. Cooper on August 16, 2006 wrote that Claimant reported significant

improvement with the shoulder injection.  Dr. Braden saw Claimant again on August 17,

2006.  She reported that because Cooper could not repeat her injections for three months,

she went on her own to her personal physician who in turn referred her to someone who

administered another shoulder injection and some trigger point injections.  The doctor

wrote that he was uncertain that more medication would improve her condition, and that

he felt that her only option was a botox injection of the left trapezius and levator area.  

Dr. Vann Smith conducted a neuropsychological evaluation of Claimant on August

31, 2006 and diagnosed her as having 

! Cognitive Dysfunction, Non-psychotic, Secondary to Axis III (General
Medical) Condition(s).  (294.9)
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Claimant returned to Dr. Braden for the last time on October 6, 2006.  She reported

that while she was still having pain, the injection improved her condition.  He found that

there was nothing further he could offer her, and released her from treatment.

Dr. Eubanks saw Claimant again on October 6, 2006.  He wrote:

Ms. Sexton returns for follow up now a year and a half from her C4-5 and her
C5-6 ACDFs with dynamic interior plating.  She recently had botox injection
by Dr. Braden and this gave her significant relief the severe left parascapular
pain and spasm.  She still points to the neck, particularly in the paraspinous
musculature at the base more on the left than the right and complains of pain
that radiates from there into the occipital region.

I can find no radicular pattern to her pain in C3 or C4 numbness or any
rhomboid weakness.  CT scan with 2D recons and her [plain] films show
what appears to be a solid fusion across both levels.  I think this will continue
to become more solid in time but it clearly has integrated the graft into the
vertebral bodies in the CT scan.

I think Ms. Sexton has reached MMI from work comp perspective.  It is
possible that she may have pain from C3-4 or C6-7 but I do not find any way
to be certain about that.  Radiographically, there is a very very small
osteophyte after the entrance to the foramen on the left at C3-4 but the
foramen otherwise appears wide open and I don’t think this should be
causing significant root compression.  The foramens are likewise wide open
at all other levels including C6-7 as well as the two fused levels.  It looks like
a beautiful maintenance of lordosis in her final fused position.
Flexion/extension films show no movement across the level of the fusion and
the expected normal movement at the other levels.

At this point I think she is surgically optimized.  We discussed her going to
the pain clinic . . . Dr. Braden apparently suggested to Ms. Sexton yesterday
that it is probably time to involve the pain clinic specialist more.  I think he
[has] also reached about the limits of what he can do.  His latest treatment
(botox injections) does seem to give her a very significant amount of relief of
symptoms.

Claimant underwent another CT scan on October 6, 2006.  The radiologist, Dr.

Gregory Lewis, wrote:

I believe the source of the patient’s left-sided symptoms is secondary to a
very tortuous left vertebral artery at the C3-C4 disc level with the left
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vertebral artery encroaching on the intervertebral foramen.  This should
cause symptoms in the distribution of the left C4 nerve root.

Claimant underwent physical therapy.  In discharging her from this treatment on

January 23, 2007, the therapist wrote:  “I am concerned that the intermittent clicking and

popping elicited in the patient’s left shoulder may be consistent with a tear of her labrum.”

She was given a TENS unit.

Claimant saw Dr. Marilyn Pacheco on April 25, 2007 for another botox injection.

She reported that the previous one that she underwent gave her six to eight weeks of relief.

Dr. Calhoun on June 27, 2007 wrote:

I received the further records on Ms. Sexton.  It appears that she underwent
a two level anterior cervical discectomy and fusion with residual signs and
symptoms.  According to the AMA guidelines, a single level spinal fusion with
residual signs and symptoms is awarded a 10% impairment of the whole
person.  Because she had two levels, that adds 1%.  This would lead to a
total of 11% of the whole person.

Dr. Patrick Kortebein saw Claimant on July 20, 2007 and wrote:

[Claimant] did complete a FCE evaluation on May 15 of this year.  I have
reviewed that evaluation; unfortunately the results indicate unreliable effort
by the patient (25/52 consistency measures within expected limits).  This
basically makes this test unreliable.

I believe the patient has reached MMI and I have given her permanent work
restrictions of no lifting greater than 25 pounds, no sitting or standing for
more than 1 hour continuously, and light physical demand level.  If she feels
that she has improved such that she could do more, she could have these
restrictions relaxed by her primary physician.

On November 27, 2007, Claimant first went to Dr. Siddiqui.  Her treatment there up

until May 20, 2011, is reflected in Dr. Siddiqui’s deposition of the same date–which is

discussed above.
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Claimant underwent a second psychological evaluation on October 15, 2008–this

time by Dr. Patrick Mulick.  He diagnosed her as having, inter alia, major depressive

disorder, recurrent, moderate; and pain disorder associated with both a general medical

condition and psychological factors.  Mulick found no psychological contraindications to

Claimant undergoing the spinal cord stimulator procedure.

Claimant presented to Dr. Peggy Brown on December 7, 2011 with increased pain

in her left arm, shoulder and hand, along with numbness on the left side of her face.  She

was having difficulty raising her left arm overhead.  Some of the leads in her spinal cord

stimulator were no longer functioning.  Brown wrote that Claimant “has pain in her left

shoulder and I am unable to manually raise her arm overhead.  She indicates this has

been a problem for some time, but it has not been addressed.”  Claimant also complained

of memory and processing problems.  The doctor recommended a CT scan of the brain

and left shoulder, along with a nerve conduction study.  On December 10, 2011, Dr. Brown

wrote that the nerve conduction study showed signs of C7 radiculopathy, and that she felt

that this might be the cause of the hand numbness.  An EEG was scheduled.  The report

of the study reflects, however, that abnormal findings “could be consistent with lesion of

root level C8-T1 disease, the brachial plexus, thoracic outlet syndrome would not be ruled

out, and clinical correlation is advised.”

Dr. Michael Calhoun on December 14, 2011 wrote that the EMGs and the nerve

conduction study showed “a possible C8 radiculopathy.”  He added that the CT scans of

the brain and left shoulder were normal, and that the previous CT scan of the cervical

spine showed no abnormalities at C7-T1.  He recommended a cervical CT myelogram.

Claimant was treated on December 27, 2011 for deficiencies of Vitamins B12 and D.  She
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presented with fatigue.  Calhoun on January 4, 2012 wrote that the CT myelogram showed

that “[t]here is some slight degenerative changes at C4-5 but there is no compromise on

the left at C7-T1 which would affect the C8 nerve root.”  Dr. Shane Whitlock wrote that the

CT reflected a “[r]ight paracentral disc protrusion at C7-T1 abuts the cervical cord.  Note

that this finding is contralateral to the patient’s reported symptoms.”  With respect to the

myelogram, Whitlock found moderate canal stenosis at C3-4.  The EEG, conducted on

January 11, 2012, was normal.  Claimant reported to Brown on January 24, 2012 that the

vitamin injections had helped but did not last the full two weeks–she again had tremendous

fatigue.

Nonmedical Exhibits

The nonmedical items of evidence reflect the following:

Respondents No. 1 Exhibit 1 contains Heather Taylor’s vocational evaluation

assessment report on Claimant dated February 26, 2013.  It reads in pertinent part:

Maximum Medical Improvement (MMI)/Impairment Rating

I noted one report dated 7/20/2007, from a Dr. Kortebein at UAMS that
indicated Ms. Sexton reached MMI.

Physical Limitations/Restrictions, FCE Results

Dr. Kortebein noted in the above dated report that her restrictions would
include:  no lifting over 25 pounds; no sitting or standing for more than one
hour continuously; and noted light physical demand level.  However, with her
sitting and standing restrictions, this would place her in the sedentary level
of physical work demands.

Ms. Sexton also completed an FCE on 5/15/07, which revealed she gave an
unreliable effort, but indicated that, at the very least, she was at a sedentary
physical demand level.
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The Department of Labor defines Sedentary as:  exerting force to 10 pounds
occasionally, or a negligible amount of force frequently to lift, carry, push,
pull, or move objects.

. . .

Analysis of Work History/Transferrable Skills

A transferrable skill is any skill one has acquired from previous work history,
educational background, or life experiences that can be utilized in performing
a different job in the future.

Based on Ms. Sexton’s previous work history and education, she has
acquired a few transferable skills.  Examples of the types of skills she would
have acquired include:  scheduling; inventory management; customer
service; cash handling; serving customers; general patient care; and record
keeping.

Job Market Research

For the purposes of this report, I performed a limited job market survey in an
effort to identify any current job openings, as of the date of this report, that
are available within an approximately 30-45 mile radius of Ms. Sexton’s
residence, based on her skills, education, and current physical limitations.
It should be noted that for purposes of this report and survey, I am using the
medical opinion in the FCE and those of Dr. Kortebein, both of which indicate
that her level of functioning is SEDENTARY.

In the job market survey, I was unable to identify any sedentary jobs of an
unskilled/semi-skilled nature for which Ms. Sexton would qualify.  I did note
several skilled sedentary job openings that were clerical/office in nature, but
she does not possess the skills for these jobs.  She has no computer, data
entry, clerical, MS office software, or office management skills.

Although Ms. Sexton has acquired skills during her previous work history, the
majority of those skills are within the Medium and Light level of physical
demands.  She has acquired few, if any, skills appropriate to sedentary work,
the overwhelming majority which are of a  skilled nature.

If Ms. Sexton were to return to the work force, she would only be able to
pursue unskilled/semi-skilled sedentary jobs, which are less than 1% of the
labor market.  For her to qualify to pursue skilled sedentary jobs, she would
require re-training in order to attain those types of skills.  She previously
successfully completed a short-term training program (CNS training),



Sexton - Claim No. F502287 30

2While she is not identified in the investigative report (part of Respondents No. 1
Exhibit 1), the footage clearly shows that it is Stowers, whom I observed extensively
while she testified at the hearing.

therefore, she likely would be a good candidate to complete another short-
term program in the future should she decide to do so.

Analysis, Recommendations, Goals

At the present time, Ms. Sexton’s ability to return to the workforce is
significantly diminished, considering that she is permanently limited to
sedentary work, and she lacks the skills necessary to perform jobs of a
sedentary nature.  Based on current labor market information, there are no
job opportunities within her area for which she would qualify without
additional re-training.

Respondents No. 1 Exhibit 2 is a DVD that was authenticated by Molina, a private

investigator for Meridian Investigative Group.  On May 19, 2010, as documented by video

footage taken from Molina’s vehicle, Claimant is seen stepping outside the front door of her

second-floor apartment.  She bends down, apparently adjusting potted plants that are on

the ground.  At 11:14:53 a.m., she turns and briefly raises both of her arms above her head

before going back inside.  Claimant departs her apartment at 12:37 p.m., carrying a young

girl and a bag with her left arm.  After bending down and moving a small safety gate out

of the way, she descends the stairs while carrying the child.  Switching her purse to her

right arm, she places the child into the safety seat in the backseat of a vehicle driven by

another female.  Claimant gets into the front passenger seat and closes the car door.

On May 20, 2010, Stowers2 is viewed dropping off the female child at Claimant’s

apartment at 6:27 a.m.

At 6:41 a.m. on May 21, 2010, Claimant is viewed smoking and sitting on her front

balcony with Stowers as the child plays at their feet.  Claimant is viewed at 9:22 a.m.
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vacuuming the balcony, alternating use of the “electric broom”-type vacuum with her right

and left hand, while moving plastic furniture.  She is seen bending over and moving items

to vacuum around them, and vacuums the stairway all the way to the first floor landing.  In

using the vacuum, she remains bent over, without any apparent difficulty.  At 9:30 a.m.,

she is viewed using the vacuum, double-handed, with her arms above her head and her

head upturned as she cleans cobwebs near the ceiling and above the doorway.  She is

also seen repeatedly bending deeply at the waist.  At 9:34:46 a.m., she is viewed picking

up a potted plant with her right hand; at 9:35:11 a.m., she picks up a larger potted plant

with both hands and moves it.  At 9:39:32 a.m., she drags, using both hands, an even

larger potted plant.  Other, smaller plants are moved also, using the right or left hand.  At

9:41:04 a.m., she squats; and at 9:41:32 a.m., she gestures by fully extending both arms

over her head.  Claimant at 9:42:18 a.m. picks up and carries a rolled-up doormat with her

right hand from the first-floor landing upstairs to her apartment.  After moving smaller

pieces, Claimant is seen at 9:49:06 a.m. dragging a large planter, using only her right

hand, across the first floor landing.  At 9:49:32 a.m., she moves a door mat.  She is seen

at 9:52:01 a.m. carrying a large planter and using both hands to do so.  This one is clearly

heavier than the others, and she struggles to move it, remaining stooped as she does so.

At 9:53:42 a.m., she drags the largest planter yet, which holds a small tree, using only her

right hand.  The cleaning activity ends at 9:58:39 a.m.

On the footage, Claimant is not seen having any apparent difficulty in performing

any of the depicted tasks–including turning her head to the left and right, and raising and

lowering it.  Her movements, as described by Molina, were “fluid.”
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ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on October 17, 2011 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, he argued, inter alia, that the provisions of the Arkansas

Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  Respondents No. 1 have argued that this motion is

frivolous.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

Respondents No. 1 have also asked that Claimant be assessed costs for filing a

frivolous motion.  Arkansas Code Annotated § 11-9-717 (Repl. 2002) reads in pertinent

part:

11-9-717. Attorney's signature.

(a)(1)(A) Every claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
and other paper of a party represented by an attorney shall be signed by at
least one (1) attorney of record in his or her individual name, whose address
shall be stated.

. . .
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(2) The signature of an attorney or party constitutes a certificate by
him or her that:

(A) He or she has read the claim, request for benefits, request for
additional benefits, controversion of benefits, request for a hearing, pleading,
motion, or other paper;

(B) To the best of his or her knowledge, information, and belief formed
after reasonable inquiry, it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or
reversal of existing law; and

(C) It is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the cost of litigation.

. . .

(4) If a claim, request for benefits, request for additional benefits,
controversion of benefits, request for a hearing, pleading, motion, or other
paper is signed in violation of this rule, the Workers' Compensation
Commission, including administrative law judges, upon motion or upon their
own initiative, shall impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may include an order to pay
to the other party or parties the amount of reasonable expenses incurred
because of the filing of a claim, request for benefits, request for additional
benefits, controversion of benefits, request for a hearing, pleading, motion,
or other paper, including a reasonable attorney's fee.

(Emphasis added)

In a decision in a claim involving the same counsels as those at bar, and an identical

motion to recuse, the Full Commission wrote:

The Full Commission also affirms the administrative law judge's finding that
the Workers' Compensation Act is constitutional.  The Arkansas Court of
Appeals has repeatedly rejected counsel's arguments that the Arkansas
Workers' Compensation Act is unconstitutional.  See Sykes v. King Ready
Mix, Inc., 2011 Ark. App. 271, ___ S.W.3d ___ (2011); Rippe v. Delbert
Hooten Logging, 100 Ark. App. 227, 266 S.W.3d 217 (2007); Murphy v.
Forsgren, 99 Ark. App. 223, 258 S.W.3d 794 (2007); Long v. Wal-Mart
Stores, Inc., 98 Ark. App. 70, 250 S.W.3d 263 (2007).  The respondents
contend that they should be awarded their costs in expense of responding
to counsel's repeated arguments regarding constitutionality of the Act, but
the respondents do not cite any authority allowing the Commission to assess



Sexton - Claim No. F502287 34

costs in this regard.  However, the Full Commission in the future will
consider a properly-raised motion for costs and/or sanctions if counsel
for the claimant continues to attach excessively voluminous and
irrelevant exhibits in support of discredited constitutional arguments.

Olsen v. Ash Flat Nursing & Rehab., 2012 AWCC 16, Claim No. F908485 (Full

Commission Opinion filed February 15, 2012)(emphasis added).  However, Claimant’s

motion in this case pre-dates the Olsen decision and admonition.  Consequently, I do not

find that sanctions are warranted here.

B. Whether Claimant is entitled to an impairment rating, and attendant permanent
partial disability benefits, in connection with her shoulder injury.

Permanent impairment, generally a medical condition, is any permanent functional

or anatomical loss remaining after the healing period has been reached.  Ouachita Marine

v. Morrison, 246 Ark. 882, 440 S.W.2d 216 (1969).  Pursuant to Ark. Code Ann. § 11-9-

522(g) (Repl. 2002), the Commission adopted the AMERICAN MEDICAL ASSOCIATION,

GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA

Guides”) as an impairment rating guide.  See AWCC R. 099.34.  A determination of the

existence or extent of physical impairment must be supported by objective and measurable

physical or mental findings.  Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  “Objective

findings” are “those findings which cannot come under the voluntary control of the patient.”

Id. § 11-9-102(16)(A)(i).  Permanent benefits are to be awarded only following a

determination that the compensable injury is the major cause of the disability or

impairment.  Id. § 11-9-102(4)(F)(ii)(a).  “Major cause” is defined as “more than fifty percent

(50%) of the cause,” and a finding of major cause must be established by a preponderance
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of the evidence.  Id. § 11-9-102(14).  Any medical opinion must be stated within a

reasonable degree of medical certainty.  Id. § 11-9-102(16)(B).

In Jones v. Wal-Mart Stores, Inc., 100 Ark. App. 17, 262 S.W.3d 630 (2007), the

Arkansas Court of Appeals held that the Commission has the authority to assess its own

impairment rating in the absence of a physician-assigned impairment rating.  See also

Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994) and Polk County

v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

The parties have stipulated that Claimant was assigned a permanent partial

impairment rating in connection with her cervical injury.  The evidence reflects that this is

the eleven percent (11%) whole-body rating Dr. Calhoun assigned on June 27, 2007.  In

this action, Claimant is asking that I assign a rating in connection with her compensable

shoulder injury as well.

However, after reviewing all of the evidence, I am unable to do this.  Claimant has

not cited any “objective and measurable physical or mental findings” in support of a rating,

and I cannot locate any myself in the medical evidence before me.  I note that her left

shoulder MRI and CT scans were normal.  Thus, she has not shown that she is entitled to

benefits of this type for her shoulder.

C. Whether Claimant is permanently and totally disabled.

Claimant has contended that as a result of her compensable injuries, she is

permanently and totally disabled.  Respondents No. 1 have argued otherwise.

As the parties stipulated, and the record reflects, the accident of January 20, 2005

resulted in compensable injuries to Claimant’s neck and shoulders.  These injuries are
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unscheduled ones.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  The term “permanent

total disability” is defined in the statute as “inability, because of compensable injury or

occupational disease, to earn any meaningful wages in the same or other employment.”

Ark. Code Ann. § 11-9-519(e)(1) (Repl. 2002).

Claimant’s entitlement to wage loss disability benefits is controlled by § 11-9-

522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, 375 S.W.3d 690,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,
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340 Ark. 475, 10 S.W.3d 727 (2000).  The standard “preponderance of the evidence”

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415 (citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206

S.W.2d 442 (1947)).  The wage loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Elec. v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001).  In considering factors that may impact a claimant’s future

earning capacity, the Commission considers his motivation to return to work, because a

lack of interest or a negative attitude impedes the assessment of his loss of earning

capacity.  Id.  The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-loss

disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).

Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2011) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).
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The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The evidence reflects that Claimant is 52 years old, and that while she only

completed the eighth grade, she obtained a GED.  She went through the requisite training

to become a CNA, and worked in this capacity for multiple institutions.  Claimant has also

worked in a shoe factory, functioned as a ward clerk in a hospital, worked as a

housekeeper, been employed as a grocery store cashier, and handled all aspects of

running a restaurant.

As the parties have stipulated, she suffered compensable injuries to her neck and

shoulder on January 20, 2005.  After conservative treatment of her neck did not help, on

April 11, 2005, Claimant underwent bilateral fusions, foraminotomies and diskectomies at

C4-5 and C5-6.  After initial problems, the fusion finally became solid.  Dr. Eubanks, who

performed the surgery, was pleased with the results.  But Claimant has complained of

headaches, neck pain and pain into her shoulder and left arm.  She has since been treated

by multiple providers, employing various treatments.  These have included prescriptions

of narcotic painkillers, anti-spasm medications and anti-inflammatories; physical therapy;

injections; rhizotomies; implantation of a spinal cord stimulator; and implantation of a

morphine pain pump.  Claimant continues to undergo pain management.  She testified that
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thanks to the pump, her pain is “mentally liveable.”  According to her, she has many more

“bad days” than “good days.”

Unquestionably, the three days that surveillance footage was taken of Claimant,

May 19-21, 2010, were “good” ones.  As detailed above, she is depicted carrying her young

granddaughter and her bag with only her left hand (notwithstanding her testimony that she

guards that arm); going up and down stairs repeatedly; using an electric broom extensively

with both hands; picking up or dragging potted plants, some of which were rather large;

squatting; and raising both hands above her head more than once.  She exhibited no

difficulty in performing any of these movements/tasks–particularly turning her head to the

left and right, and moving it up and down.  Although Stowers stated that one of the reasons

Claimant rarely drives is due to difficulties in turning her head, this was not shown by the

surveillance. The footage corroborates the opinion of Dr. Kortebein on July 20, 2007

(nearly three years prior to the surveillance) that Claimant can work in the Light category,

with permanent work restrictions of no lifting greater than 25 pounds, no sitting or standing

for more than one hour continuously, and light physical demand level.  The Commission

is authorized to accept or reject a medical opinion and is authorized to determine its

medical soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App.

129, 84 S.W.3d 878 (2002).  In rendering his opinion, Kortebein took note that Claimant

underwent an FCE evaluation on May 15, 2007.  While she demonstrated the ability to

work in at least the Sedentary category, the evaluation showed unreliable effort by her, with

only 25 of 52 consistency measures within expected limits.  However, I also credit Taylor’s

testimony that the sitting/standing restrictions imposed by Kortebein essentially placed

Claimant in the Sedentary category.
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In examining Taylor’s vocational assessment report, I credit her statement that there

essentially are no unskilled sedentary jobs available.  But I also credit her conclusion that

Claimant is capable, based on her history of obtaining her CNA certification, of being

trained for a skilled sedentary position.  Similarly, I credit her testimony that in preparing

her report, she was not aware of the shoe factory job, the ward clerk (which she agreed

could be semi-skilled in nature) or grocery store positions, that Claimant had supervised

up to five employees and had hired and fired individuals, or that she had done

bookkeeping.  Taylor’s testimony was that these additional experiences would “possibly”

give Claimant additional skills she could use in finding a job.  I credit that Taylor was

unaware of the surveillance footage, and that Claimant’s depiction in that footage of doing

tasks without apparent difficulty and moving in a fluid manner was inconsistent with what

Taylor observed and “[n]ot consistent with what she told me when we met a week or so

ago.”  While Dr. Siddiqui testified in her deposition that she “seriously doubt[ed]” that

Claimant could work at a job for eight hours a day, five days a week, the evidence does not

show that she was aware of the activities Claimant was viewed engaging in as part of the

surveillance footage.  The evidence shows that Claimant is receiving Social Security

disability benefits and, per her testimony and statement to Taylor, she is not motivated to

return to the work force.

Clearly, because of Claimant’s compensable injuries, she suffers from pain.  But I

cannot find, based on the foregoing, that she has proven that she is permanently and

totally disabled.  However, I do find that after considering Claimant’s age, education, work

experience, the nature and extent of her compensable injuries, her permanent restrictions,

and all other relevant factors, she has sustained a twenty-five percent (25%) impairment
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to her wage earning capacity in excess of the eleven percent (11%) anatomical impairment

to the body as a whole in connection with her compensable cervical spine injuries.  In so

doing, I find that her compensable injuries of January 20, 2005 are the major cause of her

wage-loss disability.

D. Whether Claimant is entitled to additional treatment in the form of pain management
at the White River Pain Medicine Clinic.

Claimant has alleged that she is entitled to additional treatment in the form of pain

management at the White River Pain Medicine Clinic.  Arkansas Code Annotated Section

11-9-508(a) (Supp. 2011) states that an employer shall provide for an injured employee

such medical treatment as may be necessary in connection with the injury received by the

employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But

employers are liable only for such treatment and services as are deemed necessary for the

treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d

857 (1987).  The claimant must prove by a preponderance of the evidence that medical

treatment is reasonable and necessary for the treatment of a compensable injury.  Brown,

supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What

constitutes reasonable and necessary medical treatment is a question of fact for the

Commission.  White Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396

(2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Respondents No. 1 have argued that this issue is not yet ripe because they have

not controverted any of her pain management treatment.  In her testimony, Claimant

confirmed that all such treatment thus far has been covered.  I credit this, and find that the
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preponderance of the evidence shows this.  Therefore, because this issue is not yet ripe,

it will not be addressed, but instead will be reserved.

E. Whether Second Injury Fund liability exists under this claim.

The Second Injury Trust Fund is a special fund designed to ensure that an employer

employing a handicapped worker will not, in the event that the worker suffers an injury on

the job, be held liable for a greater disability or impairment than actually occurred while the

worker was in his employment.  Ark. Code Ann. § 11-9-525(a)(1) (Supp. 2011).  However,

the Fund is only liable if three elements are present.  First, the claimant must have suffered

a compensable injury at her present place of employment.  Second, prior to that injury the

claimant must have had a permanent partial disability or impairment.  Third, the disability

or impairment must have combined with the recent compensable injury to produce the

current disability status.  See id. § 11-9-525(b); Mid-State Const. Co. v. Second Injury

Fund, 295 Ark. 1, 746 S.W.2d 539 (1988).

While the first element has been met here, the remaining two have not.  She

testified that she had no pre-existing problems, and I credit this.  I recognize that Claimant

has been diagnosed as having an “abnormal” (to quote Dr. Siddiqui or “tortuous” (to quote

Dr. Lewis) vertebral artery on the left.  I am also aware that Siddiqui opined that certain

movements of the cervical spine can impinge upon that artery and cause, inter alia,

headaches–which have plagued Claimant.  Finally, I am cognizant that Lewis opined that

this condition was the source of Claimant’s left-sided symptoms.  But § 11-9-525(a)(3)

states:  “It is intended that latent conditions which are not known to the employee or

employer not be considered previous disabilities or impairments which would give rise to
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a claim against the fund.”  The term “latent” means that which is present without showing

itself.  Sanderson & Porter v. Crow, 214 Ark. 416, 216 S.W.2d 796 (1949).  “Latent” means

hidden, concealed, or dormant.  McDaniel v. Hilyard Drilling Co., 233 Ark. 142, 343 S.W.2d

416 (1961).  An injury is latent until its substantial character becomes known or until the

employee knows or should reasonably be expected to be aware of the full extent and

nature of his injury.  Purolator Courier v. Chancey, 40 Ark. App. 1, 841 S.W.2d 159 (1992).

A latent condition cannot qualify as a prior disability or impairment to trigger Second Injury

Fund liability.  Second Injury Fund v. James River Corp., 53 Ark. App. 204, 920 S.W.2d

869 (1996).  Siddiqui testified that the artery was likely something Claimant has had since

birth.  I credit this.  This, combined with Claimant’s credible testimony that she had no

problems prior to the work-related fall, means that the artery condition if anything, is a

latent one that does not trigger Second Injury Fund liability.

In a related vein, I cannot find that the three elements have been established with

regard to any back complaints Claimant may have.  In sum, the evidence does not

preponderate that the Fund is has liability under this claim.

F. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  I find that Respondents No. 1 have controverted Claimant’s

entitlement to wage loss disability benefits.  Her counsel is thus entitled to a controverted

attorney’s fee on all indemnity benefits awarded herein to her pursuant to Ark. Code Ann.

§ 11-9-715 (Repl. 2002).
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CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-

809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee awarded herein,

one-half of which is to be paid by Claimant and one-half to be paid by Respondents No.

1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death & Permanent

Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


