
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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KHAMDENG SENSESOMXAY CLAIMANT

RHEEM AIR CONDITIONING RESPONDENT
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OPINION FILED FEBRUARY 13, 2013 

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by MICHAEL L. ELLIG, Attorney, Fort Smith,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On January 10, 2013, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on December 19, 2012, and a pre-hearing order was filed

on December 20, 2012.   A copy of the pre-hearing order has been

marked Commission's Exhibit No. 1 and made a part of the record

without objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

     2.   On all relevant dates, the relationship of the employee-

employer-carrier existed between the parties.

3. The claimant sustained a compensable injury to his left

hand/wrist on November 28, 2011.
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4.   The claimant is entitled to a weekly compensation rate of

$501 for temporary total disability and $376 for permanent partial

disability.

5.   The claimant reached the end of his healing period on or

before August 31, 2012.

4. Claimant’s treating physician, Dr. James Kelly, assigned

a 30 percent impairment rating to the hand/wrist which Respondents

have accepted and are paying.

By agreement of the parties the issues to litigate are limited

to the following:

1. Whether the claimant is entitled to a lump sum payment of

his remaining permanent partial disability benefits.

Claimant’s contentions are:

“a.  The Claimant contends that it would be in
his best interest to receive such benefits in
a lump sum under Ark Code Ann § 11-9-804.”

    
Respondents’ contentions are:

“Respondents deny that it would be in
Claimant’s best interest to receive a lump sum
of the remainder of his rating.”

The claimant in this matter is a fifty-five-year-old male who

is employed by the Respondent.  The claimant sustained a

compensable injury to his right wrist and hand on November 28,

2011.  The claimant reached the end of his healing period on or

before August 31, 2012, and was given a 30 percent impairment

rating to the right hand/wrist which the respondents have accepted

and are currently paying.  That impairment rating was issued by the

claimant’s treating physician, Dr. James Kelly.  The claimant



3

appeared before the Commission and asked for a determination as to

whether or not he is entitled to a lump sum payment of his

remaining permanent partial disability benefits.  A.C.A §11-9-

804(a)(1) states:

“(1) Whenever the Workers’ Compensation
Commission determines that it is for the best
interest of the parties entitled to
compensation, and after due notice to all
parties in interest of a hearing, the
liability of the employer for the compensation
may be discharged by the payment of a lump sum
equal to the present value of all future
payments of compensation computed ten percent
(10%) discount, compounded annually.

(2) Lump-sum settlement shall not be allowed
if the employer presents evidence which proves
by preponderance of the evidence that ordering
the compensation discharge in such a manner
would result in a substantial adverse effect
on the continuing economic viability of the
employer.”

There has been no evidence submitted that would show a substantial

adverse effect on the continuing economic viability of the

respondent should the claimant’s lump sum be awarded.

In considering the claimant’s request the Commission must

determine whether the lump sum settlement is in the claimant’s best

interest.  A hearing was conducted in this matter and the claimant

gave the following testimony regarding his request for a lump sum

settlement:

“Q. Now, you are asking the Judge to direct
them to pay the remaining benefits in a lump
sum with a discount?

A.   Yeah.  I would like money to pay for my
bills, you know, because my bills be high.  I
got a loan from my daughter, $5,000.  In the
beginning when I got hurt in the accident, I
got my bills behind.  Then I would like to pay
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off my wife’s car, you know, because interest
too high, like 19 percent on there, you know.

Q. Did you get behind when you were off?
A.   Yeah, when I’ve been off, because she’s
not working, I’m not working.  When I’ve been
off, yeah.

Q.   When you were working, were you making
considerably more than you are receiving in
the –

A.   Yes.  When I was working, I got paid more
than, you know, from the lump sum, you know.
I make, like, almost $20 an hour, you know.
So when I have been off, like, eight months,
and I got $800 every two weeks, so my bills
get behind.

Q.   All right, sir.  You are not planning on
going and buying a sports car if you get this
money in a lump sum?

A. No, sir.

Q. Is your salary now back close to normal?

A.   Yeah.  It’s – right now, yeah, it’s
close.

Q. And you can live day to day on that
money?

A. Yes, sir.  I try to help my daughter.
She’s at college right now, you know.  She
needs some help, but not a whole lot, daddy, I
need some, you know, like a couple of hundred
dollars maybe a month, something like that,
you know, but I told her wait on that, I don’t
have any money right now, so...”

It appears from the testimony in this matter that the claimant

is a long time employee of the respondent.  The claimant testified

that he has fallen behind on his bills due to the reduction in his

income at the time of his injury.

The claimant is currently employed by the respondent and

making a salary “close” to his normal salary.  He also has a high
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rate of interest on an automobile loan that he would like to pay

off due to the interest rate on that automobile being around 19

percent.  The claimant also testified that he currently owes money

to his daughter in the amount of $5000 which he would like to pay

back.  The claimant also has another daughter in college and he

would like to be able to provide some financial support for her

college education.

After having the opportunity to hear the claimant testify on

both direct and cross examination and after giving consideration to

Ark. Code Ann. §11-9-804, I find that it is in the claimant’s best

interest to receive his current permanent partial disability

benefits in the form of a lump sum settlement with discount.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on December 19, 2012, and contained in

a pre-hearing order filed December 20, 2012, are hereby accepted as

fact.

2. That the claim has proven by preponderance of the evidence

that it is in his best interest to receive his current permanent
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partial disability benefits in the form of a lump sum settlement

with discount.

ORDER

That the Legal Advisor Division of the Arkansas Workers’

Compensation Commission shall compute the amount of the claimant’s

lump sum settlement with discount for his remaining permanent

partial disability benefits and that the respondents shall pay the

claimant that sum.

     IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


