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STATEMENT OF THE CASE

On February 5, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Sebastian County,

Arkansas, for a hearing.  A pre hearing conference was conducted on

September 11, 2012, and an amended order filed on January 15, 2013.

A copy of the amended pre hearing order has been marked as

Commission’s Exhibit No. 1 and with modification and without an

objection is made part of the record.  As a result of the pre

hearing conference the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The respondents have started paying temporary total

disability and will continue to pay.

3. Respondents have paid the mileage related to medical

treatment.
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By agreement of the parties, the following issues are to be

litigated:

1. The claimant’s entitlement to additional benefits in the

form of surgery recommended by Dr. Kelly.

2. The need for an IME by Dr. Moore or a doctor chosen by

the Commission.

The claimant contends that the medical treatment currently

recommended by Dr. Kelly constitutes reasonably necessary medical

treatment for his compensable injury and the expense of this

treatment should be the respondents liability. The claimant further

contends that the second opinion by Dr. Moore requested by the

respondents is unnecessary and unreasonable and merely further

delays needed treatment. The same is true of the respondents

alternative request that the Commission order an evaluation by a

physician of the Commission’s choosing.  The respondents contend

that the recommended surgery is not reasonable, necessary or

related to the original work injury. Respondents also contend that

they are entitled to an IME with Dr. Michael Moore as long as they

are willing to pay all related expenses or alternatively an IME by

a physician chosen by the Commission prior to any surgery.

The stipulations agreed to by the parties at the pre hearing

conference on September 11, 2012, and contained in the amended pre

hearing order filed on January 15, 2013, are hereby accepted as

fact.  From a review of the record as a whole to include medical

reports, documents, and other matters properly before the

Commission and having had the opportunity to hear the testimony and
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observe the witness and his demeanor, the following decision is

rendered.

FACTUAL BACKGROUND

The claimant, in this case, appeared before the Commission for

hearing on November 1, 2011.  As a result of that hearing, an

opinion was issued on January 24, 2012.  In the opinion, the

claimant was awarded reasonable and necessary additional medical

services, in the form of continued medical evaluations,

recommendations and treatment recommended by Dr. Kelly.  That order

was not appealed and is final. The claimant sustained a compensable

injury on November 12, 2010 when a wrench he was using slipped off

the nut he was tightening causing his hand to ram inside the

tailstock on the machine he was working(Record, 7).  The claimant

testified that his whole hand struck the machine.  He added that he

injured his hand in the right knuckle area.  He also stated that

his hand was broken right behind the knuckle(Record, 8).  The

claimant stated that after the accident, his hand was not in very

good shape.  The claimant stated that his hand started swelling

immediately and his pinky finger was discolored.  He added that it

was painful.  The claimant continued that he reported the injury to

his foreman and was seen by the company doctor(Record, 8).  

The claimant stated that he was sent to occupational medicine.

He was x-rayed and given a prescription for pain.  He added that he

was taken off work and then sent to see Dr. Bebout(Record, 9).  The

claimant testified that when he saw Dr. Bebout, his “...pinky

finger had a big dip in it and the rest of it was just all
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swollen...”(Record, 9).  He stated that his hand had started

getting black and blue and he could not see his knuckles.  The

claimant continued that at the initial visit, his whole hand was

painful and he was not sure what was wrong with it.  He added that

he knew something was wrong with the pinky because of the “dip” in

it.  He continued that he could not move his pinky(Record, 10).

The claimant stated that Dr. Bebout tried to use a cast to

straighten out the dip in his finger.  He stated that he was sent

home.  The claimant added that once the cast was removed, he was

scheduled for surgery.  A plate was put in the claimant’s hand in

the area of the pinky finger(Record, 11).  He continued that the

doctor did not treat any area but around the pinky finger.  The

claimant stated that he did not know to tell the doctor about

anything else due to the swelling.  He continued that once the cast

was removed, he told the doctor that there was something wrong with

his hand.  The claimant stated he did not know what was

wrong(Record, 12).  He added that Dr. Bebout’s treatment did not

allow him any relief.  The claimant testified that he was not

released from treatment by Dr. Bebout.  He added that he was off

work the whole time he was seeing Dr. Bebout.  

The claimant was then sent to Little Rock for

treatment(Record, 12-13). He stated that he took his records and

went to Little Rock, where he saw Dr. Rhodes.  He stated that he

had several complaints.  His pinky finger was still crooked and he

could not move it and he had pain in his whole hand(Record, 14).

He added that he could move his other fingers, but there was
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something wrong with his middle finger because it was not straight.

He stated that he could bend his middle finger but it was

crooked(Record, 15).  The claimant stated that Dr. Rhodes did not

do much for him.  He added that he was given a “spring thing...with

two pads on it to stick on my finger to straighten it out and that

was it.”(Record, 15).  He added that he was released to full duty

and he went back to work(Record, 15).  The claimant stated that he

went back to work, but could not really work full duty because he

did not have full use of his hand(Record, 15).  The claimant stated

that Dr. Rhodes eventually took out the plate in his hand.  He

added that he was given physical therapy and medication.  He added

that several times he was not able to get the prescribed medication

because it was not approved(Record, 16).  He added that he had paid

for some medication himself.  The claimant stated that he had seen

Dr. Rhodes three or four times and that he released the claimant to

work(Record, 16-17).   The claimant added that when he was released

by Dr. Rhodes, his hand was still “messed up,” had the “dip” in it

and he could not straighten it.  His finger was crooked and it was

no better(Record, 17).  He added that he still had some swelling,

but he went back to work at full duty.  The claimant stated he was

able to work for the most part, but had to use his left

hand(Record, 17).  He added that working with his right hand caused

it to swell(Record, 17).  He stated the swelling was all on the top

of his hand and his knuckles.  He added the whole thing would

swell.  The claimant stated that he filed for a change of physician

and was allowed to see Dr. Kelly(Record, 17-18). He saw Dr. Kelly
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in May of 2011.  The claimant did not get the treatment recommended

by Dr. Kelly because it was denied.  The claimant was told to

return to see Dr. Rhodes(Record, 19).  He added that he went back

to see Dr. Rhodes as his hand was still hurting.  He could not move

his pinky finger.  He stated, “his middle finger was messed up

too.”(Record, 19).  Dr. Rhodes did not provide any treatment for

anything other than the pinky finger.  The claimant stated that it

was then that Dr. Rhodes took the plate out of his hand.  Dr.

Rhodes acted upon the recommendation of Dr. Kelly.  Dr. Rhodes

released the claimant to full duty on July 28, 2011(Record, 20-21).

The claimant stated that he went to work at full duty as best he

could.  He added that Dr. Rhodes did not give him any other

treatment and sent him to physical therapy and gave him

medication(Record, 20-21).  The claimant stated that working caused

him to have trouble with his hand every day(Record, 22).  He stated

that he continued to have swelling, aching and hurting.  He added

that his pinky finder was causing him trouble.  He stated that he

could not put on his gloves(Record, 22).  

The claimant stated that after release from Dr. Rhodes in July

of 2011 until he saw Dr. Kelly in March of 2012 he did not have any

medical treatment.  The claimant stated that when he saw Dr. Kelly

the second time, he recommended the same treatment as he had

before, except taking out the plate.  He added that the recommended

treatment was not authorized(Record, 23).  He added that he did get

the other treatment, because it ordered by the Judge.  The claimant

stated that he went to see Dr. Kelly in March of 2012.  He added
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that he could not straighten his fingers and his middle finger was

swelling and hurting all the time.  He continued that his whole

hand hurt(Record, 23).  

 On October 10, 2011, the claimant was seen by Dr. Kelly.  On

that visit, Dr. Kelly recommended hardware removal related to the

claimant’s fifth finger.  Additionally, he added that the claimant

had swelling over the third MCP joint.  Dr. Kelly noted that it

appeared that the claimant had a tear in the sagittal band of the

third ray. The doctor noted that the tear was causing the

claimant’s third finger to deviate only when he tried to extend all

of his fingers.  Dr. Kelly noted that the claimant also had

swelling in the area of the middle finger along with discomfort.

He noted that the problems were compatible to the original

injury(Joint Exhibit No. 1, p. 12).  Dr. Kelly recommended a

sagittal band repair(Joint Exhibit No. 1, p. 12). Subsequent to a

March 2012 office visit, Dr. Kelly did another surgery on the

claimant’s pinky finger.  The surgery was performed on March 2,

2012(Joint Exhibit No. 1, p. 16-17).   The claimant testified that

Dr. Kelly put another plate in his hand and did some work on his

middle finger and repaired a tendon across the top of his

knuckle(Record, 23-24).  The claimant stated that Dr. Kelly put him

on one-handed duty, which he worked.  He added that there really

was no one-handed duty, but he kept working.  The medical evidence

confirms that the claimant was returned to work on one-handed duty

on March 20 and 27, 2012 (Joint Exhibit No. 1, p. 24-25).  The

claimant worked until he was laid off(Record, 24).   
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In September 2012, the claimant was still on one handed

duty(Joint Exhibit No. 1, p. 58).  The claimant was seen by Dr.

Kelly on October 1, 2012.  Dr. Kelly noted that the claimant’s

biggest complaint was still that any lateral deviation ulnar or

radial of the third MCP joint gave the claimant severe pain(Joint

Exhibit No. 1, p. 64).  At that visit, the claimant was continued

on one-handed duty(Joint Exhibit No. 1, p. 65).  Dr. Kelly’s

notations from November 12, 2012 reflect that the claimant had full

flexion and extension of his third finger.  However, Dr. Kelly

noted that the claimant had pain with any deviation, especially

radial deviation of the hand.  Dr. Kelly noted that he related this

deviation to the changes on the claimant’s x-ray.  He added that

the x-rays showed arthritic changes around the MCP joint.  Dr.

Kelly related these changes to the claimant’s traumatic hand

injury(Claimant’s Exhibit No. 1).  Dr. Kelly recommended that the

claimant undergo a pyrocarbon MCP arthroplasty.  He added that the

procedure would eliminate any pain the claimant had in the third

finger(Claimant’s Exhibit No. 1).  Additionally, evidence submitted

from November 2012 reflects that the claimant was again returned to

light duty with lifting using both hands limited to 10 pounds or

less(Joint Exhibit No. 1, p. 81).  The claimant stated that the

treatment that Dr. Kelly provided had helped him.  He added that he

was now able to straighten out his pinky finger and his middle

finger was straighter.  The claimant added that the swelling had

gone down under the care of Dr. Kelly.  However, he added that his

knuckle was still bigger then the other one(Record, 26).  The
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claimant testified that he was right hand dominant.  He added that

as a machinist he needed his right hand.  He stated that most

machines are made for right-handed people(Record, 26). The claimant

continued that he needed his right hand to do almost everything.

He added that he gripped, hammered, sharpened tools and loaded

machines constantly(Record, 26-27).  The claimant stated that if he

had the next recommended surgery, his finger should be fixed so

that he could move it side to side.  He added that he was having

trouble sanding, loading his machine and cleaning parts.  He

continued that he was even having trouble using the switches on his

machine(Record, 28).  The claimant stated that during the course of

his treatment, he had trouble getting medicine and physical

therapy.  He added that he had trouble getting prompt treatment for

his hand.  The claimant added that he was now having some problems

with his left hand because of his one-handed duty (Record, 29).  He

added that he had kept working despite these issues out of

necessity.  He stated that he had worked as a machinist for 20

years(Record, 30).  

The respondents submitted an independent medical evaluation

for the claimant. The evaluation was conducted by Dr. Michael Moore

on January 24, 2013. Dr. Moore disagreed with the recommendations

of Dr. Kelly.  Additionally, he noted that he had difficulty

understanding the claimant’s treatment based on the medical

records(Joint Exhibit No. 1, p. 85).
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DISCUSSION

     The Commission has been asked to determine whether the

claimant is entitled to additional medical treatment in the form of

surgery recommended by Dr. Kelly.  The claimant has a compensable

injury and in a prior opinion from January of 2012 has been awarded

medical treatment, which took place in March of 2012.  The

Commission is now being asked to determine if the claimant is

entitled to additional medical services in the form of surgery

recommended by Dr. Kelly for treatment of the claimant’s middle

finger. 

Arkansas Code Annotated §11-9-102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

 It is factually settled that this claimant sustained a

compensable injury and that some medical treatment related to the

claimant’s compensable injury was ordered.  Once it is settled that

the claimant has a compensable injury, the question of medical

services must be determined by looking at the facts in question and

determining if the medical services are reasonably necessary for

the treatment of the claimant’s injury. A.C.A. §11-9-508(a)

requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”
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What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W. 2d 750(1984).

Here, the claimant has clearly continued to have problems with his

hand and fingers since his original injury in November of 2010.  He

has had continued pain in his whole right hand.  The claimant

testified that he had swelling of his middle finger.  Additionally,

the medical records confirm the claimant’s contention that his

middle finger was swelling and painful.  Dr. Kelly made several

notations about the claimant’s middle finger.  In fact, there are

several notations reflecting the fact that the claimant was on

light and one-handed duty due to his continued hand issues related

to both the third and fifth fingers.  The claimant stated that he

had issues with his middle finger almost from the beginning but

that some of the treatment from Dr. Kelly had been helpful.

Clearly, this claimant has continued to have problems with his

right hand.  There has been no truly successful treatment of his

right-hand middle finger issues. Dr. Kelly’s notes reflect his

recommendations for treatment of the claimant’s third finger

problems.  As far back as 2011, Dr. Kelly recommended that the

claimant have surgery to treat the problems with his middle finger.

Dr. Kelly’s notes reflect his belief that the claimant’s issues

with his third finger were a result of the original trauma related

to the claimant’s compensable injury.  Dr. Kelly has now

recommended that the claimant undergo a pyrocarbon MCP

arthroplasty, which he feels will eliminate the claimant’s right-
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hand pain.  There is no question that the treatment in the form of

surgery recommended by Dr. Kelly is reasonable and necessary for

the treatment of the claimant’s middle finger issues.  The claimant

in this case, has proven by sufficient evidence in the form of

testimony, physicians’ opinions and recommendations that his

request for additional medical services is reasonably and

necessarily for the treatment of his compensable injury.    

Secondly, the Commission has been asked to address whether

there is a need for an IME by Dr. Moore or a doctor chosen by the

Commission.  The respondents contend that they are entitled to an

IME with Dr. Moore or a physician chosen by the Commission.  There

is no testimony or documentary evidence to support the medical

necessity of such an evaluation.  The respondents have submitted an

IME from January of 2013.  That IME was performed by Dr. Moore.

Clearly, Dr. Moore does not agree with the recommendations of Dr.

Kelly.  In fact, Dr. Moore stated that he did not even understand

the treatment administered to the claimant based on the medical

records.  Dr. Moore’s conclusions are based on a review of the

claimant’s medical records, not his examination and continued

treatment of the claimant.  I find that more weight must be given

to Dr. Kelly’s opinions and recommendations as the claimant’s

treating physician.  There is clearly no need for another IME in

this matter.  This claimant has been trying to have his hand

repaired since November of 2011 and has had continued problems with

medical treatment.  He has always worked as a machinist and has

continued to attempt such work with one hand and limited use of the
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other.  Work under such conditions has not been easy for the

claimant.  There is no compelling reason to prolong the treatment

that this claimant needs.  To prolong treatment for yet another IME

would keep the claimant from being able to return to work in a full

duty capacity.  Clearly, Dr. Kelly thinks that the surgery he is

now recommending will allow the claimant to be pain free and return

to full duty.  I find that the respondents’ request for another IME

is not necessary.  Therefore, the request for another IME is

denied.

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by sufficient evidence, through

testimony and documentary evidence that he is entitled to

the surgery recommended on November 12, 2012 by Dr. Kelly

for his right middle finger.  The claimant has shown that

such treatment is supported by the medical evidence and

is reasonably and necessarily related to the treatment of

his compensable injury from November of 2010.

2. The respondent’s request for an additional IME is clearly

unnecessary.  This claimant had an IME in January of 2013

as reflected in the medical evidence submitted.  I see no

compelling reason to further delay the claimant’s

treatment while another IME is performed.  Therefore, the

respondents’ request for another IME is denied.
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ORDER

The respondents shall pay for the surgery recommended on

November 12, 2012 by Dr. Kelly for the claimant’s right middle

finger.

The respondents request for another IME is hereby denied.

IT IS SO ORDERED.   

                                                            
AMY GRIMES

            ADMINISTRATIVE LAW JUDGE                


