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SHIRLEY SANFORD   CLAIMANT

CLARKSVILLE SCHOOL DISTRICT 17 RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by MICHAEL ELLIG, Attorney, Fort Smith,
Arkansas.

Respondent represented by CURTIS NEBBEN, Attorney, Fayetteville,
Arkansas.

STATEMENT OF THE CASE

On November 20, 2012, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing. A pre hearing conference was conducted on August 14,

2012, and a pre hearing order filed on August 14, 2012.  A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1 with modifications and without an objection is made part of the

record.  As a result of the pre hearing conference and prior to the

hearing on November 20, 2012, the parties agreed to the following

stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On or about January 5, 2012, the relationship of

employee-employer-carrier-TPA existed between the

parties.
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3. The claimant was earning an hourly wage of $7.74 per

hour.

4. The claim is controverted in its entirety.

By agreement of the parties, and as a result of the pre

hearing conference and prior to the hearing on November 20, 2012,

the parties agreed to the following issues to be litigated:

1. Whether the claimant sustained a compensable injury to

her back, hips, upper extremities and lower extremities.

2. Claimant’s entitlement to benefits, if appropriate.

3. Attorneys’ fees.

The claimant contends that she sustained compensable injuries

to her back, hips, upper and lower extremities in an employment

related fall on January 5, 2012, that she is entitled to reasonably

necessary medical services for these injuries, that she is entitled

to temporary total disability from January 6, 2012 until some date

in May of 2012 (which will be later identified), and that the

respondent should be liable for the payment of statutory attorneys’

fees.  The respondent contends that the claimant did not sustain an

injury arising out of and in the course of her employment on or

about January 5, 2012, as defined by the Arkansas Workers’

Compensation Act. In the event it is determined that the claimant

did sustain a compensable injury, the claimant did not formally

report said injury until March 12, 2012, and therefore the claimant

is not entitled to any benefits prior to that date.

The stipulations agreed to by the parties at the pre hearing

conference on August 14, 2012 and contained in the pre hearing
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order filed on August 14, 2012, are hereby accepted as fact.  From

a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witnesses and their demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 58-year-old female who went to work for the

respondent in December of 2011(Record, p. 10).  The claimant stated

that she was hired to work in the kitchen, washing trays and

putting out food (Record, p. 10-11).  She also stated that she

washed and cleaned trays, pots, pans, counters and floors.  She did

not cook or serve food(Record, p. 10-13).  The claimant stated that

she only worked three days after she was hired.  She added that she

worked two days in December and one day in January, when she

fell(Record, p. 10).  The claimant stated that she worked all day

the two days in December putting fruit cups together(Record, p. 11-

12).  She stated her hours where 7:15 A.M. until 2:15 P.M..  The

claimant stated that the day she worked in January, she was making

Jello cups.  The claimant stated that she got off work at 2:20 the

day she worked in January.  She added that she was supposed to work

four days when she was hired, but was never called(Record, p. 13).

The claimant stated that she had two accidents on January 5,

2012(Record, p. 13).  The claimant last worked for the respondent

on January 5, 2012.  The claimant testified that on January 5,

2012, she slipped near the deep fryer and fell.  She added that she

landed on her right side.  She stated that after the fall, she got
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up(Record, p. 14).  She added that she hurt her hip. The claimant

stated that her hip and back hit the tile floor(Record, p. 15).

The claimant testified that she did not trip over anything and did

not hit anything but the tile floor.  The claimant continued that

after this fall her right side, back and hips were hurt(Record, p.

15).  The claimant also testified that she fell a second time on

January 5, 2012.  The second fall was within minutes of the first

fall(Record, p. 23).  The claimant stated that she was finishing up

fruit cups when she fell the second time, within about ten minutes

of the other fall.  She stated that she fell and hit the side of

her head on the stove and her left elbow on the stove.  The

claimant continued that she hit her left side(Record, p. 24).  The

claimant added that the falls happened just before quitting time

for the day.  She added that she did not think that she had to

report the falls that day, because the supervisor was there and saw

the incidents(Record, p. 16).  The claimant stated that she was not

given any information about how to report an on-the-job injury when

she went to work for the respondent(Record, p. 51).  The claimant

stated that she told a co-worker, Charlotte Teague that she had

fallen and hurt herself.  Ms. Teague was not a supervisor(Record,

p. 17).  The claimant continued “I was waiting for the supervisor

to get up and tell me what I was supposed to fill out or go– who I

go see or talk to and everything else, but...”(Record, p. 17).  The

claimant testified she eventually told Ms. Yates about her fall.

She added, “she was a – she is a superintendent or something like

that in the office there”(Record, p. 18).  The claimant later
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stated that she thought she spoke with the principal(Record, p.

18).  The claimant continued that she asked Ms. Yates if anybody

had filled out a report.  According to the claimant’s testimony,

Ms. Yates did not know anything about her fall(Record, p. 18).  The

claimant stated that she told Ms. Yates that she had fallen twice

on January 5.  She added that she was waiting for somebody to call

her so that she could go to the doctor. (Record, p. 18).  The

claimant stated that she asked to go to the doctor, but was told

they would have to find out why a report was not filed.  She added

that this conversation took place a “couple of days before she went

to the doctor”(Record, p. 19).  The claimant went to the emergency

room on January 19, 2012.  The records submitted by the respondent

for that date reflect that the claimant had fallen and complained

of back issues(Respondent’s Exhibit 1, p. 2).  They also reflect a

clinical impression of degenerative disc disease related to the

back(Respondent’s Exhibit 1, p. 3).  She added that she went to the

emergency room on her own.  The claimant stated that x-rays were

taken in the emergency room(Record, p. 20).  The x-ray reports of

the lumbar spine from January 19, 2012 reflect no abnormality.

Additionally, the x-rays of the thoracic spine reflect degenerative

findings(Respondent’s Exhibit 1, p. 9).  The claimant stated that

she waited so long to get medical treatment because she was waiting

for the school to call her and she did not have any

insurance(Record, p. 19). The claimant continued that the emergency

room bill had not been paid and that she was supposed to take

physical therapy but was refused(Record, p. 20).  
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The claimant testified that she next saw a doctor in April of

2012, when she saw Dr. Darren Freeman.  The claimant stated that

she was sent to Dr. Freeman by the emergency room doctor(Record, p.

20). The claimant added that Dr. Freeman ordered physical

therapy(Record, p. 21).  Dr. Freeman’s notes from April 12, 2012

reflect that the claimant stated she had fallen on a wet floor on

her back.  He noted that the claimant did not tell anyone about the

falls.  Dr. Freeman noted that the claimant had degenerative disc

disease of the lumbar and thoracic spine.  He prescribed physical

therapy, but noted that he thought the claimant’s symptoms were due

to chronic degenerative changes rather then the acute injury she

reported.  He again noted that the claimant waited an initial two

weeks and then three months to be evaluated(Respondent’s Exhibit 1,

p. 12).  Dr. Freeman returned the claimant to work on April 20,

2012 without restrictions(Respondent’s Exhibit 1, p. 13).  The

claimant stated that she had not seen anyone about her back, hip or

elbow since April of 2012(Record, p. 21).  She added that her elbow

was ... “bruised up, messed up, hurts”(Record, p. 21).  She stated

that she wears a wrap on her elbow most of the time.  The claimant

stated that for the back and hip, “I take aspirin and go on about

my business”(Record, p. 21).  The claimant stated that she was not

offered light or regular duty work after the falls (Record, p. 21-

22).  

On cross-examination, the claimant confirmed that she had

worked for Wal-Mart after her injuries on January 5, 2012.  She

stated, while working for Wal-Mart she was in maintenance.  She
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added that she cleaned restrooms, swept, mopped and took out

trash(Record, p. 29).  The claimant stated that she worked three

days a week at Wal-Mart, eight hours a day(Record, p. 35).  The

claimant also stated that after working for the respondent and

before working for Wal-Mart, she worked for Cloyes Gears as a

furnace operator(Record, p. 31, 34).  The claimant was on her feet

eight hours a day, five days a week while she worked at

Cloyes(Record, p. 34-35).  The claimant worked for Cloyes Gears for

thirty days(Record, p. 54).  The claimant continued to testify, on

cross-examination, that she was not offered rubber soles for her

shoes while working for the respondent.  She added that she was not

offered the rubber soles after the first fall(Record, p. 38).  She

continued that despite the fact that as many as five people saw her

fall, no one asked if she was all right(Record, p. 38-39).  She

testified that no one asked her if she needed to see the school

nurse.  She stated that she was not aware there was a school nurse

(Record, p. 39).  The claimant also testified on cross-examination

that after the second fall, no one asked her if she was all right.

She stated that “Ms. Jennifer” saw her fall but did not ask her if

she was all right.  The claimant stated that no one, after the

second fall asked her if she needed to see the school nurse(Record,

p. 40).  The claimant continued that the floors were wet prior to

her first and second fall.  When asked if she told anyone that she

was hurt, the claimant stated, “They was standing there looking.”

“They should have knowed”(Record, p. 45).  She continued that the

staff should have been asking her about a need for treatment. She
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stated “I went and got my medical treatment”(Record, P. 45).  The

claimant added that she did not notify the respondent that she was

going to the emergency room on January 19, 2012.  She added, “I

didn’t call them, because I kind of figured they didn’t care

whether I fell or not”(Record, p. 47).  The claimant stated, “When

I did [get medical treatment], I was waiting for them to call me.”

  “And that’s what they was supposed to have done.”   “My

supervisor was supposed —I wasn’t supposed to go and say hey, I

need medical attention here, I fell.”(Record, p. 46).  The claimant

stated that she eventually filled out paperwork  on March 13, 2012

with the respondent(Record, p. 46).  She stated that she was

contacted by the respondent and told to fill out the

paperwork(Record, p. 46).

The respondent called Rhonda Holland as a witness.  Ms.

Holland is the cafeteria manager for the respondent.  The witness

stated that the claimant did not complete the period of time

required to become a full-time employee.  She added that on the day

of her accident, the claimant was a “sub”(Record, p. 58).  She

continued that she was not guaranteed any hours.  The witness

stated that she was working on January 5, 2012(Record, p. 58).  Ms.

Holland stated that she was present during the claimant’s fall.

She added that she witnessed the second fall(Record, 59).  The

witness said that she went to see if the claimant was okay.  She

stated that she was across the room at her desk.  She stated that

when she got to the claimant she was “up off the floor, said she

did not need any assistance, asked her numerous times if she needed
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to see the nurse”(Record, p. 60).  The witness stated that she

asked the claimant if she was okay and the claimant responded

“yes”(Record, p. 60-61).  She added that she asked the claimant if

she needed to see the nurse and the claimant responded, “No, that

she was fine”(Record, p. 61).  The witness continued that the

claimant fell a second time.  She stated that she saw the claimant

going down and that the claimant caught herself on the sink.  She

added that the claimant did not go to the ground during the second

incident.  She added that she did not observe any part of the

claimant’s body hitting anything, other than her hands hitting the

railing(Record, p. 61).  Ms. Holland stated that she asked the

claimant if she was sure that she was okay.  She stated that the

claimant said again that she was fine.  She added that she asked

the claimant if she needed to see the nurse and the claimant said

she was fine.  The witness continued that the staff was cleaning

the area, but that there was no soapy solution left on the floors

after mopping(Record, p. 62).  Additionally, Ms. Holland stated

that the policy had been to contact the school nurse.   She added

that it was now posted in the cafeteria, but wasn’t at the time of

the claimant’s accident.  The witness stated that they had always

gone through the school nurse and then followed up from there when

an injury occurred.  She stated that she did not tell the claimant

to go to the nurse, but told her she thought she should go(Record,

p. 67).  Ms. Holland stated she thought she should see the nurse

“because you just don’t like to take risks when somebody falls, but

she assured me she was fine”(Record, p. 67).  The witness added
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that the claimant seemed fine after the falls. She stated that the

claimant was not called back after January 5, 2012, because she did

not think the claimant was “up to the job.”  She added, “I just

wasn’t going to use her in my kitchen, but anyone else could

have”(Record, p. 72).  

The respondents next called Jennifer Stokes.  Ms. Stokes is a

cook for the respondent.  She stated that she witnessed two falls

involving the claimant on January 4 or 5, 2012(Record, p. 73).  The

witness stated that the first time the claimant slipped and fell 

she helped her up and asked if she was okay.  The claimant said she

was fine(Record, p. 73-74).  The witness stated that the floor had

not been mopped at the time of the first fall(Record, p. 74).  Ms.

Stokes continued that she asked the claimant to go to the nurse and

to Rhonda.  The witness stated, “she would not have anything to do

with it.”  “She said she was fine.”  “She said she was

okay”(Record, p. 75).  The witness stated, “I told her to go to the

nurse”(Record, p. 75).  The claimant responded that she was

okay(Record, p. 75).  Ms. Stokes continued that she had offered the

claimant rubber safety soles, but the claimant said she did not

need them.  She added that after the first fall, she had asked the

claimant to put on the soles(Record, p. 75-76).  Ms. Stokes stated

that all the kitchen workers wear the rubber soles.  She continued

that the claimant seemed fine after the first fall, working right

along with the rest of the workers and finishing the day(Record, p.

76).  Ms. Stokes stated that the claimant was walking, prior to the

second fall, when she slipped and caught herself.  She stated that
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she again asked the claimant if she was all right and the claimant

said she was fine(Record, p. 77).  The witness stated that the

second fall happened near the sinks and that the claimant did not

go to the floor.  She added that she asked her to go the nurse or

Rhonda.  She stated that the claimant again said no that she was

fine(Record, p. 77).

DISCUSSION

The Commission has been asked to determine if the claimant

suffered a compensable injury to her back, hips, upper extremities

and lower extremities.

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body  . . .
arising out of and in the course of employment
and which requires medical services  or
results in disability or death. An injury is
accidental only if it is caused by a specific
incident and is identifiable by time and place
of occurrence.”

The claimant must prove by a preponderance of the evidence

that she sustained a compensable injury as defined under A.C.A.

§11-9-102(4)(A)(i); See also §11-9-102(4)(E)(i).  A preponderance

of the evidence means the evidence having greater weight or

convincing force. Smith v. Magnet Cove Barium Corp., 212 Ark. 491,

206 S.W. 2d 442 (1947). Furthermore, to be compensable under the

same burden, the claimant must prove that the existence of

physical injury or damage is supported by medical evidence. A.C.A.

§11-9-102(4)(D) requires that a compensable injury must be

established by medical evidence.
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The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires medical opinions addressing compensability, must

be stated within a reasonable degree of medical certainty, A.C.A.

§11-9-102(16)(B).

In the instant case, after a review of the medical records,

there are no objective medical findings to support the contention

that the condition the claimant complained of was caused by the

incidents at work on or about January 5, 2012.  All of the medical

records submitted reflect notations that the claimant has

degenerative disc disease.  The claimant has submitted medical

records.  However, they are for May 31, 2012 and reflect fever and

pain in the legs with a history of “kidney poisoning.”  They

reflect no objective medical findings that support the contention

that the claimant’s condition was caused by the incidents that

occurred on or about January 5, 2012.  Clearly, Dr. Freeman noted

that the claimant’s complaints and condition were caused by

degenerative disc disease of the lumbar and thoracic spine.  He

went so far as to state that her condition was not related to the

acute injury from January 2012. 

Additionally, the claimant was not a credible witness.

Clearly, she was asked about her condition just after her falls and

clearly she was told to see the school nurse.  The Commission

cannot ignore the testimony of the kitchen supervisor and the cook
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present at the time of the falls.  Adding to the claimant’s

credibility issue is the fact that she did not report the incidents

that occurred on or about January 5, 2012.  The claimant’s

arguments that she should not have had to report the incident since

the staff was there to witness her falls is ridiculous.  This

claimant is clearly making excuses for her failure to report her

falls.  The claimant in this case, repeatedly stated that she was

fine, refused to see the school nurse and waited several weeks to

seek initial medical treatment.  Additionally, after her first trip

to the emergency room on January 19, 2012, she did not see another

medical provider until April 12, 2012.  Again, she stated that she

had been waiting for the respondent to call her.  This claimant,

according to her medical records suffered from low back and

thoracic issues, however, they are clearly related to her

degenerative disc disease and not any incident that occurred while

she briefly worked for the respondent.

The Arkansas Court of Appeals has addressed the  issue of

objective medical findings that have no connection to a specific

incident in previous opinions.  The Court in 1998, affirmed the

Commission’s finding that the claimant did not sustain a

compensable injury when there was no evidence connecting objective

medical findings to an alleged specific incident, Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).  Here, we

have objective medical findings only of degenerative disc disease.

There is no connection to anything that occurred on or about

January 5, 2012. The claimant must prove by a preponderance of the
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evidence that she sustained a compensable injury and the

compensable injury must be supported by objective medical findings.

The claimant has not proven that she suffered a compensable injury

to her back, hips, upper and lower extremities. Having not found

that the claimant suffered any compensable injuries, the claimant

is not entitled to temporary total disability, medical benefits or

attorney’s fees.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove that she

sustained a compensable injury to her back,

hips and upper and lower extremity on or about

January 5, 2012.  The claimant has failed to

provide evidence of objective medical findings

that were connected to a specific incident to

support the contention that she suffered a

compensable injury on or about January 5,

2012.

2. Having not found that the claimant sustained a

compensable injury on or about January 5, 2012

she is not entitled to temporary total

disability, medical benefits or attorneys’

fees.



G203265-SANFORD -15-

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


