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Claimant represented by EDDIE WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondent represented by JARROD PARRISH, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On April 16, 2013, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing.  A pre hearing conference was conducted on September 11,

2012, and a pre hearing order filed on September 12, 2012.  A copy

of the pre hearing order has been marked as Commission’s Exhibit

No. 1 and with modification and without an objection is made part

of the record.  As a result of the pre hearing conference, the

parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission

has jurisdiction of this claim.

2. On February 2, 2012,  the relationship of

employee-employer-carrier-TPA existed between

the parties.
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3. The appropriate weekly compensation rates are

$354.00 for temporary total disability and

$265.00 for permanent partial disability.

4. The claim is controverted in its entirety.

By agreement of the parties, the following issues are to be

litigated:

1. Whether the claimant suffered a compensable

injury to his low back.

2. The claimant’s entitlement to appropriate

benefits, specifically temporary total

disability and medical.

3. Attorneys’ fees.

The claimant contends that he sustained a compensable injury

to his lumbar spine while cleaning an ice machine on February 2,

2012.  The claimant contends that he is entitled to temporary total

disability benefits from February 4, 2012 until a date yet to be

determined and reasonable and necessary medical treatment. The

Claimant contends that his attorney is entitled to an appropriate

attorney’s fee.  The claimant does not dispute the application of

A.C.A. §11-9-411.  The respondents contend claimant did not suffer

a compensable injury on or about February 12, 2012 or at any other

time while working for a respondent employer.  Respondents contend

they did not receive notice of a work related injury until a filing

of the Form AR-C.  Respondents contend they are entitled to a

set-off for short term disability.
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The stipulations agreed to by the parties at the pre hearing

conference on September 11, 2012, and contained in the pre hearing

order filed on September 12, 2012, are hereby accepted as fact.

From a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 54-year-old male, who had worked for the

respondent for seven years(Record, p. 6, 9).  He was working for

the respondent on February 2, 2012 when he contends he suffered a

low back injury(Record, p. 6).  He testified that he was working on

an ice merchandiser in Huntsville, Arkansas.  A merchandiser is an

ice storage box, usually in front of a store, where ice can be

retrieved(Record, p. 12).  He added that he was cleaning ice from

the box and was using a shovel and hammers.  He testified that he

was stooping, bending and twisting.  The claimant stated that for

the last hour he was at the location, he was sitting on the sill of

the right-hand door using a 4-pound sledgehammer(Record, p. 6-7).

The claimant testified that when he got up he heard a crack in his

back.  He stated, “I was down from then.”  The claimant added, “It

just hurt me real bad right then”(Record, p. 7).  The claimant

called Cecil Roberts on his cell to report the incident.  He stated

that he told Mr. Roberts that he had injured his back in

Huntsville(Record, p. 7).  The claimant did not ask to go to the

doctor and he finished his work day.  On cross examination, the
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claimant stated that he called Rick Barnes(Record, p. 19).  He also

confirmed that he had filled out the Supervisors Initial Accident

Investigation Report.   Additionally, the claimant stated that the

form was supposed to be filled out by a supervisor, taken to the

plant manager, presented to the safety committee and sent to the

corporate office.  He agreed that none of that took place with

regard to his form(Record, p. 24).  The claimant also stated that

he had gotten the form from the internet and signed it

himself(Record, p. 24; see also Claimant’s No. 2, p. 1).  He agreed

that he had left the form on Ricky Ray’s desk(Record, p. 24).  He

agreed that he never brought it back up to anyone and that none of

the proper protocols were followed(Record, p. 26).  He added that

after the incident on February 2, 2012, he continued to work

preventive maintenance checking machines to make sure they were

cooling properly(Record, p. 8).  The claimant continued that this

work involved pulling off hoods, checking to make sure the

compressors were running properly, and checking the doors(Record,

p. 8).  His back did not get better that day.  The claimant stated

that the day of the incident was a Thursday and he was scheduled to

work the next day.  He added that he worked the next day, but left

in the morning to go to the doctor(Record, p. 8).  The claimant

testified that he went to see Dr. Roberts.  He added that he had

been treated by Dr. Roberts before(Record, p. 8).  The claimant

stated that he had some back problems before.  He added that his

basic job duties for the respondent were the service and repair of

ice merchandisers and ice makers(Record, p. 9).  The job required
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physical repairs, replacing compressors, fan motors, doors, and any

components that needed to be replaced(Record, p. 9).  The job

required significant amounts of bending and lifting.  The claimant

added that he lifted, depending on the job, one-hundred pound

condensing units(Record, p. 9).  

The claimant stated that while he had some symptoms in his

back before, he had not missed work other than to see the

doctor(Record, p. 10).  The claimant stated that if he went to the

doctor about his back, he went back to work the next day.  He added

that the February 2, 2012, incident was the first time that he had

a problem with his back that caused him to be off work for a period

of time(Record, 10).  The claimant stated that he told Dr. Roberts

that he had back problems before.  The claimant added that on the

February 3, 2012, visit Dr. Roberts did a spinal manipulation,

therapy and took x-rays(Record, p. 10-11).  Dr. Robert’s notes from

February 3, 2012 reveal that the claimant reported that symptoms

began suddenly on February 2, 2012 and were consistent in severity

throughout the day.  Dr. Roberts also noted that the claimant did

not know the origin of cause of his complaints.  He also noted that

the claimant had other treatment for low back pain(Claimant’s No.

1, p. 1).  February 3, 2012 medical records show that examination

of the lumbar spine reveals the following:

“Overlying the upper range there is spastic
paraspinal musculature and tenderness.  This
spastic paraspinal musculature is located on
both sides.  The observed tenderness in this
range is grade 3 to 4 on both sides and the in
midline.  Spastic paraspinal musculature and
tenderness are found covering the middle and
lower ranges.  This spastic paraspinal
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musculature is present on both sides.  The
identified tenderness in these ranges is grade
4 on both sides and the in midline.  

Trigger points are found at the L3, L4, and L5
levels on both sides.  Articular fixation
subluxations are discovered at the L2, L3, L4,
and L5 functional spinal units on both sides
and in the midline.  Malposition subluxations
are identified at the L2, L3, L4, and L5
segmental levels on both sides and in the
midline”(Claimant’s No. 1, p.4).

Radiographic Examination of the lumbosacral spine utilizing
views taken in the A-P and Lateral Projections demonstrates the
following: 

“Vertebral body heights, arches, and processes
are of normal size and shape.  The facet
joints appear symmetrical and equal.  There is
evidence of mild intervertebral disc space
narrowing at the L5-S1 segmental level.  Right
lateral intervertebral disc wedging is
observed at L2-L3, L3-L4, L4-L5 and left
lateral wedging at L5-S1.  Osteoarthritis is
present over the anterior elements of the L4,
L5 lumbar vertebral levels.  There is moderate
hypolordosis of the lumbar sagittal
curvature”(Claimant’s No. 1, p. 4).  

 

Dr. Roberts assessed the claimant with a primary diagnosis of

lumbar intervertebral disc disorder with myelopathy severely

subacute.  The secondary diagnosis is lumbago, sciatica, lumbar

neuritis/radiculitis, lumbar muscle spasm and lumbar non allopathic

lesions(Claimant’s No. 1, p. 5). 

A radiographic evaluation from February 3, 2012 revealed that

the claimant had right lateral disc wedging at L2-L3, l3-L4, L4-L5

and left lateral wedging at L5-S1, mild disc space narrowing at l5-

S1, moderate hypolordotic lumbar sagittal curvature, osteoarthritis

over anterior elements of L4, L5, mild left sided lumbar spinous

rotation, lumarization of S1 and vertebral bodies of normal size
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and shape(Claimant’s No. 1, p. 7).   The claimant did not return to

work after seeing Dr. Roberts(Record, p. 12).  The claimant stated

at that point, he was having problems with his lower back, legs and

hips.  He added that he had seen Dr. Roberts on several

occasions(Record, p. 12).  An MRI of the lumbar spine on February

16, 2012 revealed facet hypertrophy at L3-4.  The MRI also found

facet hypertrophy, mild ligamentum flavum hypertrophy and a broad

based diffuse disc bulge and spur at L4-5 and some lateral recess

narrowing.  The notes from the MRI continue to note that there is

some very minimal canal narrowing and a mild diffuse disc bulge at

L5-S1(Claimant’s No. 1, p. 13).  The claimant testified that he saw

Dr. Cheyne because of the MRI.  He added that Dr. Cheyne took x-

rays and gave him some medication(Record, p. 13).  He added that

Dr. Cheyne suggested that he remain off work.  Dr. Cheyne’s notes

from February 28, 2012 reveal that the claimant presented with

chronic recurrent law back pain with an acute flare up that began

a month prior when the claimant did something too strenuous at

work(Claimant’s No. 1, p. 15).  Dr. Cheyne diagnosed the claimant

with sciatica with underlying disc bulge and biforaminal stenosis,

primarily at L4-5.  He noted that the claimant should remain off

work until after a two week follow up(Claimant’s No. 1, p. 16).  On

March 13, 2012, Dr. Cheyne noted that the claimant continued to

have significant discomfort.  Dr. Cheyne also left the claimant off

work until after a LESI injection(Claimant’s No. 1, p. 17).  The

claimant remained under the care of Dr. Roberts after seeing Dr.

Cheyne(Record, p. 13). 
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The claimant saw Dr. Wolfe at some point and told him about

his job related injury(Record, p. 13).  Dr. Wolfe’s notes from July

9, 2012 reveal that the claimant presented complaining of a lot of

back pain.  The doctor noted that the claimant had episodes of back

pain in the past, but was relatively stable.  He noted that the

claimant’s pain increased on a job activity on February 2, 2012.

The notes state that the claimant has had significant low back pain

since February 2, 2012.  The doctor added that the pain is quite

severe(Claimant’s No. 1, p. 19).  Dr. Wolfe diagnosed the claimant

with lumbar syndrome superimposed over degenerative disk

disease(Claimant’s No. 1, p. 19).  On November 5, 2012, Dr. Wolfe

noted that he discussed the possibility of seeing a neurosurgeon

about surgical intervention with the claimant(Claimant’s No. 1, p.

21).  He continued that he had last seen Dr. Wolfe the same month

as the hearing(Record, p. 13).  The claimant testified that he did

not have a return appointment with Dr. Wolfe but had not been

released.  Had added that he was still under Dr. Robert’s care and

had seen him the month prior to the hearing.  He had not been

released by either doctor(Record, p. 13-14).  The claimant

testified that he had not worked anywhere or earned any wages since

he last worked for the respondent on February 2, 2012.  He added

that he had been under active and continuous treatment since

February 3, 2012(Record, p. 14).  The claimant stated that, in his

opinion, he was not physically able to work and there had not been

a period since February 3, 2012 when he felt he was able to
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work(Record, p. 14).  The claimant testified that he did draw some

short term disability benefits.   

The respondent called Cecil Roberts as a witness.  Mr. Roberts

worked as a dock manager and truck driver for the respondent.  The

witness stated that he got a call from the claimant on February 2,

2012.  He added that the claimant told him that he was having back

pain, but did not indicate that his back issues were related to

work.  The witness stated that the claimant did not identify a job

task that he claimed had caused or aggravated his back

problems(Record, p. 50).  Mr. Roberts stated that he did not ask

the claimant about filling out workers’ compensation paper work on

that call.  He stated that he did mention it later.  He added that

the claimant responded, “No, I’m going to take care of it on my

own.  I’ve been in contact with Mr. Rick Barnes and we’ll go from

there.”  The witness stated that was one of the last times she

spoke with the claimant(Record, p. 51).  Mr. Roberts stated that he

had not had an accident report turned into him and the claimant had

not identified any specific job duty as causing his back problems.

He added that he would have been the proper person to turn a report

into, because Rick Barnes was on vacation(Record, p. 52).  On cross

examination, the witness stated that when the claimant came into

the shop he was limping and held his back.  The witness stated that

he could tell the claimant’s back was hurting(Record, p. 56).  He

added that he asked about an accident report and the claimant

stated he would take care of it on his own(Record, p. 56).  The
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witness stated that he did not have any other conversations with

the claimant after that day(Record, p. 56).  

The respondents called Ricky Ray as a witness.  Mr. Ray is a

manager for the respondent.  He added that he was a manager in

February of 2012 and was over the claimant(Record, p. 57).  He

added that once he came back to work after vacation, he did not get

any calls from the claimant about a work-related injury.  Mr. Ray

stated that no paperwork was filled out.  He added that while he

recognized the form that the claimant had submitted he [Mr. Ray]

had not filled it out.  He continued that the form was supposed to

be filled out by himself and the employee, and then a call made to

the corporate office(Record, p. 59).  The witness stated that he

had not seen the form that the claimant filled out, signed and

placed on his desk until the respondent’s attorney showed it to him

in 2013(Record, p. 59).  The witness stated that once he returned

from vacation, he had contact with the claimant.  He stated that

the claimant came into his office with a doctor’s note stating he

would be off work(Record, p. 60).  The witness stated that the

claimant told him that he and Mr. Barnes had “handled it as far as

that end of it.”  The witness stated that he left it at

that(Record, p. 60).  

The respondents called Richard Barnes was a witness.  Mr.

Barnes is the general manager for the respondent and was so in

February of 2012.  The witness stated that he remembered a

conversation with the claimant in February of 2012.  He added that

the claimant stated that he was having some back problems.  The



G203496-Sanders -11-

witness stated that he asked the claimant if they needed to “do

workers’ comp.”.  The witness continued that the claimant said he

wanted “to take care of everything on his own”(Record, p. 65).  Mr.

Barnes stated that the claimant did not claim that any specific

activity caused him to hurt himself and he did not relate his back

pain to work(Record, p. 65).  The witness stated that the first

time he heard that the claimant was pursuing a workers’ comp. claim

was when he filed for short term disability(Record, p. 66).  The

witness identified the Supervisors Initial Accident Investigation

Report as a form used by the respondent.  He stated that he had not

seen the form prior to it being shown to him by the respondent’s

attorney.  He added that the claimant could have accessed the form

from the company’s computer(Record, p. 68).  Mr. Barnes stated that

prior to the claimant beginning to pursue a claim in March or

April, the claimant had not given any indication that he had

suffered a work-related injury(Record, p. 69).    

   DISCUSSION

The Commission has first been asked to address whether the

claimant sustained a compensable injury on February 2, 2012. 

Arkansas Code Annotated §11-9-102(4)(A)(i)defines a

compensable injury as:

“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident
and is identified by time and place of
occurrence.”
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The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined  under A.C.A.

§11-9-102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A

preponderance of the evidence means the evidence having greater

weight or convincing force, Smith v. Magnet Cove Barium

Corporation, 212 Ark. 491, 206 S.W. 2nd 442 (1947). Furthermore to

be compensable under the same burden, the claimant must prove that

the evidence of physical injury or damage is supported by medical

evidence.  A.C.A. §11-9-102(4)(D) requires that a compensable

injury must be established by medical evidence.  The statute also

requires that the medical evidence submitted be in the form of

objective findings. Objective findings are defined in A.C.A. §11-9-

102(16)(A)(i) as those findings which cannot come under the

voluntary control of the patient. The statute requires medical

opinions addressing compensability must be stated within a

reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B).

The claimant must also show that the injury is causally connected

to his or her disability and need for treatment.

In the instant case, the claimant testified that he felt pain

while working on an ice merchandiser for the respondent.  He

admitted that he had some low back pain in the past.  However, he

also noted that he had not previously missed work do to back

issues.  Dr. Cheyne noted that the claimant presented with chronic

recurrent low back pain with an acute flare up when he did

something too strenuous at work.  Dr. Wolfe noted that the claimant

had lumbar syndrome superimposed over degenerative disc disease.
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He also noted that the claimant had some episodes of back pain in

the past, but was relatively stable.  Clearly, this claimant had

some prior back issues and the medical records submitted support a

finding that he had degenerative disk disease.  It appears from the

testimony and medical evidence that while the claimant had prior

back issues and suffered from degenerative disc disease he was not

having issues at the time of the February 2, 2012 incident.  In

fact, Dr. Wolfe noted that since the February 2012 the pain had

been significant and severe.  This claimant had a pre-existing

condition that was aggravated by the work he was performing for the

respondent on February 2, 2012.  The question is whether the

aggravation of the pre-existing condition is compensable.   An

aggravation is a new injury if the injury resulted from an

independent incident. The incident must be shown to be work-related

and under A.C.A. §11-9-102(4)(A)(i) caused by a specific incident

identified by time and place of occurrence.  Farmland v. Deboise,

54 Ark. App. 141, 923 S.W. 2d 883 (1996).  Here, the specific

incident occurred on February 2, 2012.  The Arkansas Court of

Appeals had addressed compensable aggravations.   The Court in King

v. Peopleworks, 97 Ark. App. 105, 244 S.W. 3d 729, found there was

substantial evidence that claimant suffered a new injury and a

compensable aggravation resulting from the independent incident

where the claimant testified after squatting down and opening his

laptop on February 7, 2001, he started to get up and was knocked to

the ground in severe pain, King at p. 734.  The Court found in King

that the independent incident caused physical harm to the
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claimant’s body, the independent incident arose out of and in the

course of the claimant’s employment, and the incident required

medical services.  The independent incident was identifiable by

time and place of occurrence and the incident was established by

medical evidence supported by objective findings, Id. at p. 735.

Here, we have the same situation. Claimant was using a hammer to

dislodge ice resulting in pain to his low back, on a specific date

resulting in the need for medical services. There is no question

that the event on February 2, 2012, aggravated an existing

degenerative condition and caused claimant to need medical

treatment. The claimant must prove by a preponderance of the

evidence that he sustained a work-related compensable injury. Said

injury must be proven by objective medical findings and there must

be a causal connection between the event and the claimant’s need

for treatment.  The Arkansas Court of Appeals has addressed pre-

existing conditions as they relate to the causal connection or

major cause element of such a compensable injury. In Leach v.

Cooper Tire & Rubber Co., 2011 Ark. App. 571, the claimant had a

pre-existing condition prior to an accident. The Court found that

employers take employees where they find them and employment

circumstances that aggravate pre-existing conditions are

compensable. Citing Heritage Baptist Temple v. Robinson, 82 Ark.

App. 460, 120 S.W. 3d 150 (2003). The Court also found that a pre-

existing asymptomatic condition that becomes symptomatic because of

an injury is compensable. Leach v. Cooper Tire & Rubber Co., 2011

Ark. App. 571.  The major cause element for a compensable injury is
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satisfied if the incident caused an asymptomatic pre-existing

condition to become symptomatic.  While Leach holds that a

compensable injury may arise from an aggravation of a pre-existing

condition, the major cause requirement must be satisfied.  In

Leach, an asymptomatic condition made symptomatic by an injury

satisfied the major cause requirement.  There must, however, be

substantial evidence to support such a finding.  Substantial

evidence must be in the form of objective medical findings.  In the

current claimant’s case, the evidence supports a finding that the

claimant was asymptomatic until the incident on February 2, 2012.

Additionally, the doctors note that the claimant was in significant

and severe pain after the February 2012 incident. Furthermore, it

appears that the claimant’s prior low back issues were stable.

Clearly, there are objective medical findings to support a finding

that the claimant’s low back condition was asymptomatic and became

symptomatic after February 2012.  Here, the claimant has proven

that he sustained a compensable injury to his back on February 2,

2012. He has shown the existence of that compensable injury in the

form of an aggravation and of a pre-existing condition by objective

medical findings. The claimant has met his burden of proof by a

preponderance of the evidence. 

Having found that the claimant has suffered a compensable

injury on February 2, 2012, the claimant is entitled to reasonable

and necessary medical treatment associated with the compensable

injury to his lower back.  



G203496-Sanders -16-

The Commission has also been asked to determine if the

claimant is entitled to temporary total disability.  The claimant’s

injury is a non scheduled injury.  Therefore, he is entitled to

temporary total disability for the time he suffers a total

incapacitation to earn wages.  Temporary total disability is that

period within the healing period in which the employee suffers a

total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  Here, the

claimant testified that he was off work from February 4, 2012  and

had not been released at the time of the hearing to return to work.

He added that he had not earned wages since February 2012 but had

accessed short and long term disability. 

The respondents contend that they were not given notice of the

claimant’s injury until he filed an AR-C on May 18, 2012.   While

the claimant did not follow through with all the employer’s

reporting requirements, he did notify his supervisor on February 2,

2012 of an injury.  The claimant testified that he called Cecil

Roberts and stated, “I injured my back there in Huntsville.”

Additionally, Mr. Roberts stated that he was the proper person to

take such a call and report. Mr. Roberts did not fill out paper

work based on the call from the claimant.  I am a bit concerned

that the claimant admitted that he pulled the reporting form from

the internet and signed it himself and then left a copy on Rick

Barnes desk.  However, I do not think those actions by the claimant

undermine the fact that the claimant did report his injury to the
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proper person just after it happened.  A.C.A §11-9-701 (a)(1)

provides that:

“Unless an injury renders the employee
physically or mentally unable to do so, is
made known to th employer immediately after it
occurs, the employee shall report the injury
to the employer...and to a person or at a
place specified by the employer, and the
employer shall not be responsible for
disability, medical or other benefits prior to
receipt of the employee’s report of injury.”

Additionally, A.C.A §11-9-701 (2) provides that the employers

reporting requirements must be reasonable and afford each employee

reasonable notice of the requirements.  

A.C.A. §11-9-701(b)(1) adds, in relevant part, that:

“failure to give notice shall not bar any
claim...if the employer had knowledge of the injury
or death...or if the Commission excuses the failure
on the grounds that for some satisfactory reason
the notice could not be given...” 

The claimant, in this case, meets the reporting requirements

set out in A.C.A. §11-9-701(a)(1).  Additionally, from the

testimony presented, the employer had notice of the injury on

February 2, 2012 under A.C.A § 11-9-701(b)(1).    The claimant

shall be entitled to temporary total disability from February 4,

2012 until such time as he is released to return to work.  The

claimant and respondents have stipulated that the provision of

A.C.A §11-9-411 apply in this matter.  Therefore, the respondents

shall be entitled the appropriate set offs for the use of short

term disability.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven by a preponderance of

the evidence he sustained a compensable

injury.  I do find that the claimant’s

asymptomatic pre-existing condition was

aggravated and made symptomatic by the

incident on February 2, 2012.  Additionally, I

find that the incident on February 2, 2012 was

the major cause, of the claimant’s disability

and need for treatment.

2. I also find that the claimant is entitled to

reasonable and necessary medical treatment for

his compensable low back injury.

3. The claimant is also entitled to temporary

total disability.  He is entitled to such

temporary total disability from February 4,

2012 until such time as he is released to

return to work.  The claimant and the

respondents stipulated that the respondent is

entitled to set offs for the use of short term

disability under A.C.A. §11-9-411.  Therefore,

the respondent is entitled to such set offs as

are appropriate.

4. The claimant’s attorney is entitled to an

attorney’s fee based on the above findings. 
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ORDER

The claimant is found to have sustained a compensable injury.

The respondent will be responsible for the claimant’s reasonable

and necessary medical expenses.  The respondents are also

responsible for temporary total disability from February 4, 2012

until such time as he is released to return to work.  The

respondents are entitled to the appropriate set offs under A.C.A

§11-9-411.  The claimant’s attorney is entitled to an attorney’s

fee based on the above findings.  

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
     


